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TH E FEDERAL R EG ISTER : W H A T IT  IS  AND H O W  TO  U SE IT

FOR: Any person who uses the Federal Register and 
Code of Federal Regulations.

W ASH IN GTO N , DC

WHEN: January 17; at 9 am.
WHO: The Office of the Federal Register. WHERE: Office of the Federal Register,

WHAT: Free public briefings (approximately 2 l /2  hours) 
to present:

First Floor Conference Room,
1100 L Street NW., Washington, DC.

1. The regulatory process, with a focus on the RESERVATIONS: Howard Landon 202-523-5227 (Voice)
Federal Register system and the public’s role 
in the development of regulations.

Melanie Williams 202-523-5229 (TDD)
"■'"•-'V !IU"IIILrj Ĵ!-r*' IJ _ • !

2. The relationship between the Federal Register FUTURE WORKSHOPS: Additional workshops are scheduled I
and Code of Federal Regulations. bimonthly in Washington and on an

3. The important elements of typical Federal annual basis in Federal regional
Register documents. cities. Dates and locations will be

4. An introduction to the finding aids of the announced later.
FR/CFR system.

WHY: To provide the public with access to information 
necessary to research Federal agency regulations 
which directly affect them. There will be no 
discussion of specific agency regulations.

NOTE: There will be a sign language interpreter for hearing impaired persons at this briefing. \
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Rules and Regulations

This section of the FEDERAL REGISTER 
contains regulatory documents having 
general applicability and legal effect, most 
of which are keyed to and codified in 
the Code of Federal Regulations, which is 
published under 50 titles pursuant to 44 
U.S.C. 1510.
The Code of Federal Regulations is sold 
by the Superintendent of Documents.
Prices of new books áre listed in the 
first FEDERAL REGISTER issue of each 
week.

OFFICE OF PERSONNEL 
MANAGEMENT
5 CFR Part 352 
Reemployment Rights

a g e n c y : Office of Personnel
Management.
a c t io n : Revocation.

s u m m a r y : The Office of Personnel 
Management is removing from Title 5 of 
the Code of Federal Regulations the 
regulations that permitted Federal 
agencies to grant reemployment rights to 
employees who served in the Economic 
Stabilization Program authorized by the 
Economic Stabilization Act of 1970. This 
amendment is needed because that Act 
has expired, and there is no longer any 
legal authority for such reemployment. 
EFFECTIVE DATE: January 6,1986.
FOR FURTHER INFORMATION CONTACT: 
Tracy Spencer, 202-632-6817. 
SUPPLEMENTARY INFORMATION: Section 
212(g) of the Economic Stabilization Act 
of 1970 provided reemployment rights 
for certain employees hired under the 
Economic Stabilization Program. 
Regulations implementing this provision 
were set out in Subpart F of 5 CFR Part 
352. The Economic Stabilization Act 
expired in April 1974. Although certain 
of its provisions were incorporated in 
Executive Order 11788, which 
transferred duties to the Council on 
Wage and Price Stability, and in 
legislation authorizing the Council and 
the Department of Energy, neither the 
Executive order nor the statutes 
included the reemployment provisions. 
Therefore the regulations in Subpart F of 
5 CFR Part 352 are obsolete.

Pursuant to sections 553(b)(B) and 
553(d)(3) of title 5, United States Code, I 
find that good cause exists to waive the 
general notice of proposed rulemaking 
and to make this amendment effective in 
less than 30 days. The regulation is 
being made effective immediately . 
because it does not change OPM’s

actual authority to grant reemployment 
rights, but merely removes from the 
regulations reference to an authority 
that no longer exists.

E .0 .12291, Federal Regulation
I have determined that this is not a 

major rule as defined under section 1(b) 
of E .0 .12291, Federal Regulation.

Regulatory Flexibility Act
I certify that these regulations will not 

have a significant economic impact on a 
substantial number of small entities, 
including small businesses, small 
organizational units, and small 
governmental jurisdictions.

List of Subjects in 5 CFR Part 352
Administrative practice and 

procedure, Government employees.
U.S. Office of Personnel Management. 
Constance Homer,
Director.

PART 352—REEMPLOYMENT RIGHTS

§§ 352.601—352.608 [Removed] 
Accordingly, the U.S. Office of 

Personnel Management is amending 5 
CFR Part 352 by removing and reserving 
Subpart F consisting of § § 352.601 
through 352.608.
[FR Doc. 86-136 Filed 1-3-86; 8:45 am]
BILLING CODE 6325-01-M

DEPARTMENT OF TRANSPORTATION 

Federal Aviation Administration 

14 CFR Part 39

[Docket No. 85-CE-38-AD; Arndt. 39-5206]

Airworthiness Directives; Airborne 
Division, Parker Hannifin Corporation, 
Airborne Dry Air Pump Models 241CC- 
13, 242CW, 441CC, 441CC-7, 442CW, 
442CW-4, 442CW-12, 4A2-1 and 4A3-1

AGENCY: Federal Aviation 
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This amendment adopts a 
new Airworthiness Directive (AD), 
applicable to Airborne Dry Air Pumps 
installed on piston engine airplanes 
which requires identification of the 
serial numbers afid the removal of the 
affected pumps. The drive shafts of the 
listed pumps may not have been

Federal Register 
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properly brazed during manufacture, 
and therefore will have a very short 
operational life. The removal of these 
pumps from service will prevent early 
failure of the vacuum or pressure source 
for critical flight instruments.
DATES: Effective January 7,1986. 
Compliance: As prescribed in the body 
of the AD.
ADDRESSES: Airborne Service Letter N j . 
30 dated November 11,1985, applicable 
to this AD may be obtained from Betty 
Annable, Parker Hannifin Corp., 
Airborne Division, 711 Taylor Street, 
Elyria, Ohio 44036; Telephone (216) 323- 
4676. A copy of this information is also 
contained in the Rules Docket, Office of 
the Regional Counsel, Room 1558, 601 
East 12th Street, Kansas City, Missouri 
64106.
FOR FURTHER INFORMATION CONTACT:
Mr. Charles Smalley, Aerospace 
Engineer, Systems and Equipment 
Branch, ACE-130C, FAA Central Region, 
Chicago Aircraft Certification Office, 
2300 East Devon Ave., Des Plaines, 
Illinois 60018; Telephone (312) 694-7126. 
SUPPLEMENTARY INFORMATION: Airborne 
has reported to the FAA that during 
production testing, two dry air pumps 
failed to operate. Upon disassembly of 
the pumps, Airborne discovered that a 
brazing operation had not been 
completed on a drive shaft joint. The 
joint is designed to be a press fit which 
is then brazed. Because the press fit will 
normally operate the pump for a short 
period of time, the brazing error was not 
immediately identified by the 
production testing. Inspection of pumps 
not yet shipped and pumps returned by 
customers, showed pumps shipped prior 
to September 1,1985, were properly 
brazed and only those shipped after 
September 1,1985, could possibly have 
the problem. When the press fit slips, 
the drive shaft will turn in the rotor 
drive plate and the pump will cease to 
function with loss of vacuum or pressure 
to any instruments or systems operated 
by the pump.

Since the FAA has determined that 
the unsafe condition described herein is 
likely to exist in other pumps of the 
same type design and time of 
manufacture, an AD is being issued 
requiring the removal of these pumps 
from service. Because an emergency 
condition exists that requires the 
immediate adoption of this regulation, it 
is found that notice and public
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procedure hereon are impractical and 
contrary to the public interest, and good 
cause exists for making this amendment 
effective in less than 30 days,

The FAA has determined that this 
regulation is an emergency regulation 
that is not major under Section 8 of 
Executive Order 12291. It is 
impracticable for the agency to follow 
the procedures of Order 12291 with 
respect to this rule since the rule must 
be issued immediately to correct an 
unsafe condition in aircraft. It has been 
further determined that this document 
involves an emergency regulation under 
DOT Regulatory Policies and Procedures 
(44 FR 11034; February 26,1979). If this 
action is subsequently determined to 
involve a significant regulation, a final 
regulatory evaluation or analysis, as 
appropriate, will be prepared and 
placed in the regulatory docket 
(otherwise, an evaluation is not 
required). A copy of it, when filed, may 
be obtained by contacting the Rules 
Docket under the caption 
“ADDRESSES” at the location 
identified.

List of Subjects in 14 CFR Part 39
Air transportation, Aviation safety, 

Aircraft, Safety.

Adoption of the Amendment 

PART 39—[AMENDED]

Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
amends § 39.13 of Part 39 of the FAR as 
follows:

1. The authority citation for Part 39 
continues to read as follows:

Authority: 49 U.S.C. 1354(a), 1421 and 1423: 
49 U.S.C 106(g) (Revised, Pub. L. 97-449. 
January 12,1983); and 14 CFR 11.89.

2. By adding the following new AD:
Airborne Division, Parker Hannifin

Corporation: Applies to the following 
Airborne Dry Air Pumps and Auxiliary 
Dry Air Pumps installed on piston engine 
airplanes certificated in any category:

Airborne 
part number Serial numbers

Dry Air
Pumps:
241CC-13.. 10AA30 through 10AA36 and 10AA33.
242CW...... 10AA281 through 10AA293.
441CC....... 9AA260 through 9AA288,

9AA291, 9AA294. 9AA295
441CC-7.... 9AA929 through 9AA-949,

9AA953, 9AA954,
9AA956, 9AA957, 9AA959.

442CW...... 9AA850 through 9AA875,
9AA880 through 9AA886, 9AA888 through

9AA903, 9AA905 through 9AA921,
9AA928, 9AA934, 9AA936,
9AA939, 9AA940, 9AA945 through 9AA952.
9AA955 through 9AA958, 9AA962 through

9AA967.
442CW-4... 10AA173 through 10AA179.

Airborne 
part number Serial numbers

10AA182 through 10AA199. 
10AA201, 10AA202.

442CW- 10AA356, 10AA357,
12.

10AA386, 10AA389.
Auxiliary Dry

Air
Pumps: 
4A2-1........ 9AA44 though 9AA46,
4A3-1........ 9AA56, 9AA59 through 9AA66, 9AA73, 

9AA79 through 9AA82,
10AA83 through 10AA88,
10AA90 through 10AA94, 10AA96.
10AA114, 10AA126, 10AA130,
10AA131, 10AA132. 10AA138,
10AA150, 10AA154, 10AA155,
10AA159, 10AA161.

Note.—These pumps were not available for 
installation before September 1,1985. 
Therefore, new Airborne Dry Air Pumps or 
Auxiliary Dry Air Pumps installed previous to 
that date are exempt from this AD. Pumps 
that have been reworked by Airborne will 
have a white date code stamped on the pump 
housing near the discharge port. This will 
indicate that the pump complies with this AD.

Compliance: Required as indicated, unless 
previously accomplished. To prevent 
premature failure of the Airborne Dry Air and 
Auxiliary Dry Air Pumps, accomplish the 
following:

(a) For Dry Air Pumps P/N’s 241CC-13, 
242CW, 441CC, 441CC-7, 442CW, 442CW-4, 
and 442CW-12, prior to further flight in IFR 
conditions, inspect installed dry air pump(s) 
to determine if one of the subject pumps is 
installed.

(1) If one of these pumps is installed, and if 
the airplane is equipped for IFR flight, 
fabricate using minimum 0.10 inch letters, and 
install a placard in full view of the pilot 
which states; “FLIGHT IN IFR CONDITIONS 
PROHIBITED", and operate in accordance 
with this limitation.

(2) And within 15 days of the effective date 
of this AD, replace the subject pump and 
remove the placard. Return pump to Airborne 
as described in Airborne Service Letter No. 
30, dated November 11,1985.

(b) For Airborne Auxiliary Dry Air Pump 
P/N 4A2-1 or 4A3-1, prior to further flight in 
IFR conditions, inspect the auxiliary dry air 
pump if installed, to determine if one of the 
subject pumps is installed.

(1) If one of these pumps is installed, 
fabricate using a minimum of 0.10 inch letters 
and install a placard in full view of the pilot 
which states: “STANDBY VACUUM 
SYSTEM MAY BE INOPERATIVE DUE TO 
VACUUM PUMP MALFUNCTION”.

(2) And within 30 days of the effective date 
of this AD, repalce the subject pump and 
remove the placard. Return pump to Airborne 
as described in Airborne Service Letter No. 
30, dated November 11,1985.

(c) Aircraft may be flown in accordance 
with FAR 21.197 to a location where this AD 
can be accomplished.

(d) An equivalent method of compliance 
with this AD, if used, must be approved by 
the Manager, Chicago Aircraft Certification 
Office, 2300 East Devon Avenue, Room 232, 
Des Plaines, Illinois 60018, Telephone (312) 
694-7357.

All persons affected by this directive may 
obtain copies of the documents referred to

herein upon request to Betty Annable, Parker 
Hannifin Corp., Airborne Division , 711 
Taylor Street, Elyria, Ohio 44036 or the FAA, 
Rules Docket, Office of the Regional Counsel, 
Room 1558, 601 East 12th Street, Kansas City, 
Missouri 64106.

This amendment becomes effective on 
January 7,1986.

Issued in Kansas City, Missouri, on 
December 23.1985.
Edwin S. Harris.
Director, Central Region.
[FR Doc. 86-114 Filed 1-3-86; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 39

[D o cket No. 8 5 -N M -l5 3 -A D ; Arndt. 3 9 - 
5210]

Airworthiness Directives; Lockheed- 
California Company Model L1011-385 
Series Airplanes

a g e n c y : Federal Aviation 
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This amendment adopts a 
new airworthiness directive (AD) that 
requires a resistance check for dormant 
shorted capacitors in the oxygen 
initiator sequence timer switch(es) and 
replacement(s), as necessary, on 
Lockheed Model L-1011-385 series 
airplanes. This AD is prompted by a 
recent incident wherein the passenger 
oxygen system on an L-1011-385-3 
airplane failed to activate, automatically 
and manually, after the loss of cabin 
pressure during descent. The system 
failure was attributed to two shorted 
transient suppression capacitors in the 
oxygen initiator sequence timer switch. 
Failure to activate the passenger oxygen 
system after loss of cabin pressure may 
adversely affect the safety of the 
passengers.
DATES: Effective January 21,1986. 
Compliance schedule as prescribed in 
the body of the AD, unless already 
accomplished.
ADDRESSES: The applicable service 
information may be obtained from 
Lockheed-California Company, P.O. Box 
551, Burbank, California 91520, 
Attention: Commercial Support 
Contracts, Dept. 63-11, U-33, B -l. This 
information may be examined at the 
FAA, Northwest Mountain Region, 17900 
Pacific Highway South, Seattle, 
Washington, or at 4344 Donald Douglas 
Drive, Long Beach, California.
FOR FURTHER INFORMATION CONTACT: 
Mr. George Y. Màbuni, Aerospace 
Engineer, Systems & Equipment Branch. 
ANM-132L, FAA, Northwest Mountain
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Region, Los Angeles Aircraft 
Certification Office, 4344 Donald 
Douglas Drive, Long Beach, California 
90808; telephone (213) 548-2831. 
SUPPLEMENTARY INFORMATION: On 
October 18,1985, an incident occurred in 
which an L-1011-385-3 series airplane, 
while descending from 20,000 feet to
19,000 feet, experienced a loss of cabin 
pressure. The loss of cabin pressure did 
not result in an automatic activation of 
the passenger oxygen system, and the 
flight crew attempted to activate the 
system manually by depressing the 
Passenger Oxygen Manual switch. The 
PASS OXYGEN—NORMAL MASK and 
OVERRIDE MASK circuit breakers were 
tripped, interrupting the 28V DC power 
required to deploy the oxygen masks.

Subsequent investigation revealed 
that two transient suppression 
capacitors in one of the oxygen initiator 
sequence timer switch (sequencer) were 
shorted to ground, thus causing 
excessive current draw.

Current periodic checks to verify the 
integrity of the passenger oxygen system 
failed to detect the condition of the 
transient suppressor capacitors in the 
sequencer. Therefore,'dormant shorted 
transient suppressor capacitors may 
exist undetected until the circuit 
breakers trip when the passenger 
oxygen system is initiated.

The L-1011-385-1 series airplanes 
have one sequencer; the L-1011-3 series 
airplanes have two sequencers.

Lockheed California Company issued 
Service Bulletin 093-35-041, dated 
December 18,1985, which describes a 
resistance check of the sequencer(s) to 
detect dormant shorted transient 
suppressor capacitors.

Since this situation is likely to exist or 
develop on other airplanes of the same 
type design, this AD requires a 
resistance check and replacement, as 
necessary, of the sequencer(s), in 
accordance with the Lockheed service 
bulletin mentioned above.

Since a situation exists that requires 
immediate adoption of this regulation, it 
is found that notice and public 
procedure hereon are impracticable, and 
good cause exists for making this 
amendment effective in less than 30 
days.

The Federal Aviation Administration 
has determined that this regulation is an 
emergency regulation that is not 
considered to be major under Executive 
Order 12291. It is impracticable for the 
agency to follow the procedures of 
Order 12291 with respect to this rule 
since the,rule must be issued 
immediately to correct an unsafe 
condition in aircraft. It has been further 
determined that this document involves

an emergency regulation under DOT 
Regulatory Policies and Procedures (44 
FR 11034; February 26,1979). If this 
action is subsequently determined to 
involve a significant/major regulation, a 
final regulatory evaluation or analysis, 
as appropriate, will be prepared and 
placed in the regulatory docket 
(otherwise, an evaluation or analysis is 
not required).

List of Subjects in 14 CFR Part 39

Aviation safety, Aircraft.

Adoption of the Amendment

PART 39—[AMENDED]

Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
amends Part 39 of the Federal Aviation 
Regulation as follows:

1. The authority citation for Part 39 
continues to read as follows:

Authority: 49 U.S.C. 1354(a); 1421 and 1423; 
49 U.S.C. 106(g) (Revised Pub. L. 97-449, 
January 12,1983); and 14 CFR 11.89.

2. By adding the following new 
airworthiness directive § 39.13:
Lockheed-Califomia Company: Applies to 

Lockheed Model L-1011-385 series 
airplanes, certificated in any category, 
equipped with Dynamic Controls 
Corporation oxygen initiator sequence 
timer switch(es), Part Numbers ‘ 

11035-2/-3 Compliance is required as 
indicated, unless previously 
accomplished.

To prevent malfunction of the passenger 
oxygen system when activated, due to 
dormant shorted transient suppression 
capacitors in the oxygen initiator sequence 
timer switch(es), accomplish the following:

A. Within 30 days after the effective date 
of this AD, perform a resistance check of 
oxygen initiator sequence timer switch(es) in 
accordance with Lockheed Service Bulletin 
093-35-041, Part I, dated December 18,1985, 
or later revisions approved by the Manager, 
Los Angeles Aircraft Certification Office, 
FAA, Northwest Mountain Region.

B. Alternate means of compliance which 
provide an acceptable level of safety may be 
used when approved by the Manager, Los 
Angeles Aircraft Certification Office, FAA, 
Northwest Mountain Region.

C. Special flight permits may be issued in 
accordance with FAR 21.197 and 21.199 to 
operate airplanes to a base in order to 
comply with the requirements of this AD.

All persons affected by this directive who 
have not already received the appropriate 
service information from the manufacturer 
may obtain copies upon request to Lockheed- 
Califomia Company, P.O. Box 551, Burbank, 
California 91520, Attention: Commercial 
Support Contracts, Dept. 63-11, U-33, B -l. 
These documents also may be examined at 
the FAA, Northwest Mountain Region, 17900 
Pacific Highway South, Seattle, Washington, 
or the Los Angeles Aircraft Certification

Office, 4344 Donald Douglas Drive, Long 
Beach, California.

This Amendment becomes effective 
January 21,1986.

Issued in Seattle, Washington, on 
December 27,1985.
Wayne J. Barlow,
Acting Director, Northwest Mountain Region. 
[FR Doc. 86-116 Filed 1-3-86; 8:45 am]
BILUNG CODE 4910-13-M

14 CFR Part 39

[Docket No. 85-NM-170-AD; Arndt.
39-5211]

Airworthiness Directive; Lockheed 
California Company Model L-1011 
Series Airplanes

AGENCY: Federal Aviation 
Administration (FAA), DOT. 
a c t io n : Final rule.

SUMMARY: This amendment adopts a 
new airworthiness directive (AD) which 
requires testing of all passenger cabin 
doors to determine if they will open in 
the emergency mode within prescribed 
time limits, and replacing, as necessary, 
components in the door opening 
mechanism on Lockheed Model L-1011 
series airplanes. This AD is prompted by 
the report of a door failing to open 
completely after being deployed in the 
emergency mode following an 
emergency landing because of an 
inflight fire. This AD is necessary 
because the loss of the use of one or 
moTe passenger doors can jeopardize 
passenger/crew safety during an 
emergency evacuation.
DATES: Effective January 21,1986. 
Compliance schedule as prescribed in 
the body of the AD, unless already 
accomplished.
a d d r e s s e s : The applicable service 
information may be obtained from 
Lockheed California Company, P.O. Box 
551, Burbank, California 91520,
Attention: Commercial Support 
Contracts, Dept. 63-11, U-33, B -l. This 
information may be examined at the 
FAA, Northwest Mountain Region, 17900 
Pacific Highway South, Seattle, 
Washington, or at 4344 Donald Douglas 
Drive, Long Beach, California.
FOR FURTHER INFORMATION CONTACT:
Mr. Franklin Tiangsing, Aerospace 
Engineer, Systems and Equipment 
Branch, ANM-131L, FAA, Northwest 
Mountain Region, Los Angeles Aircraft 
Certification Office, 4344 Donald 
Douglas Drive, Long Beach, California 
90808; telephone (213) 548-2831. 
SUPPLEMENTARY INFORMATION: One 
incident has been reported recently
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where, during an investigation of an 
inflight fire, it was determined that one 
of the passenger doors failed to open 
fully when deployed in the emergency 
mode with the slide raft girt bar 
detached. The door was cranked down 
and deployed a second time 
approximately one week later and again 
failed to open completely. The failure of 
the door (the L2) to open fully within the 
required 6.0 seconds indicates that the 
door emergency mode system with the 
girt bar attached may be unable to 
deploy the stored slide-raft (or slide) in 
an actual emergency. Such a failure 
would reduce the number of exists 
available during the evacuation.

The Lockheed California Company 
issued Service Bulletin 093-52-206, 
dated December 20,1985, which 
provides operators with instructions for 
testing and repairing, as necessary, all 
the passenger doors. It should be noted 
that all L-1011-385-1 series airplanes 
are provided with four pairs of 
passenger doors. The large majority of 
these airplanes, including all currently
U.S. registered airplanes, have three 
pairs of Type A doors and one pair of 
Type I doors in the aftmost position. A 
few L-1011-385-1 series airplanes are 
equipped with four pairs of Type A 
doors. All L-1011-385-3 series airplanes 
are equipped with three pairs of Type A 
doors.

Since this situation is likely to exist or 
develop on other airplanes of the same 
type design, this AD requires a test of all 
passenger doors in accordance with the 
service bulletin.mentioned above.

Further, since a situation exists that 
requires immediate adoption of this 
regulation, it is found that notice and 
public procedure hereon are 
impracticable, and good cause exists for 
making this amendment effective in less 
than 30 days.

The Federal Aviation Administration 
has determined that this regulation is an 
emergency regulation that is not 
considered to be major under Executive 
Order 12291. It is impracticable for the 
agency to follow the procedures of 
Order 12291 with réspect to this rule 
since the rule must be issued 
immediately to correct an unsafe 
condition in aircraft. It has been further 
determined that this document involves 
an emergency regulation under DOT 
Regulatory Policies and Procedures (44 
FR 11034; February 26,1979). If this 
action is subsequently determined to 
involve a significant/major regulation, a 
final regulatory evaluation or analysis, 
as appropriate, will be prepared and 
placed in the regulatory docket 
(otherwise, an evaluation or analysis is 
not required).

List of Subjects in 14 CFR Part 39 

Aviation safety, Aircraft.

Adoption of the Amendment

PART 39—[AMENDED]

Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
amends Part 39 of the Federal Aviation 
Regulation as follows:

1. The authority citation for Part 39 
continues to read as follows:

Authority: 49 U.S.C. 1354(a); 1421 and 1423; 
49 U.S.C. 106(g) (Revised, Pub. L. 97-449, 
January 12,1983); and 14 CFR 11.89.

2. By adding the following new 
airworthiness directive to § 39.13:
Lockheed-Califomia Company: Applies to 

Lockheed Model L-1011 series airplanes, 
certificated in any category. Compliance 
required as indicated, unless previously 
accomplished within 90 days prior to the 
effective date of this AD.

To prevent loss of the availability of one or 
more passenger doors during an emergency 
evacuation due to malfunction of the door 
emergency mode opening system, accomplish 
the following:

A. Within 30 days after the effective date 
of this AD, test and repair prior to further 
flight, as necessary, all passenger doors in 
accordance with Lockheed Service Bulletin 
093-52-206, dated December 20,1985, or later 
revisions approved by the Manager, Los 
Angeles Aircraft Certification Office, FAA, 
Northwest Mountain Region.

B. Alternate means of compliance with this 
AD which provide an acceptable level of 
safety may be used when approved by the 
Manager, Los Angeles Aircraft Certification 
Office, FAA, Northwest Mountain Region.

C. Special flight permits may be issued in 
accordance with FAR 21.197 and 21.199 to 
operate the airplane to a base for 
accomplishment of the tests or modifications 
required by this AD.

All persons affected by this directive who 
have not already received the appropriate 
service documents from the manufacturer 
may obtain copies upon request to Lockheed- 
Califomia Company, P.O. Box 551, Burbank, 
California 91520, Attention: Commercial 
Support Contracts, Dept. 63-11, U-33, B-l. 
These documents may also be examined at 
the FAA, Northwest Mountain Region, 17900 
Pacific Highway South, Seattle, Washington, 
or the Los Angeles Aircraft Certification 
Office, 4344 Donald Douglas Drive, Long 
Beach, California.

This Amendment becomes effective 
January 21,1986.

Issued in Seattle, Washington, on 
December 27,1985.
Fred Isaac,
Acting Director, Northwest Mountain Region. 
(FR Doc. 86-117 Filed 1-3-86; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 71

lAirspace Docket Number 85-ACE-12]

Designation of Transition Area; West 
Plains, MO.

AGENCY: Federal Aviation 
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: The nature of this Federal 
action is to designate a 700-foot 
transition are at West Plains, Missouri, 
to provide controlled airspace for 
•aircraft executing a new instrument 
approach procedure to the West Plains, 
Missouri, Municipal Airport, utilizing the 
West Plains Non-directional Radio 
Beacon (NDB) as a navigational aid. The 
intended effect of this action is to ensure 
segregation of aircraft using the new 
approach procedure under Instrument 
Flight Rules (IFR), and other aircraft 
operating under Visual Flight Rules 
(VFR). This action will change the 
airport status from VFR to IFR. 
EFFECTIVE DATE: March 13,1986.
FOR FURTHER INFORMATION CONTACT: 
Lewis G. Earp, Airspace Specialist, 
Traffic Management and Airspace 
Branch, Air Traffic Division, ACE-540, 
FAA, Central Region, 601 East 12th 
Street, Kansas City, Missouri 64106, 
Telephone (816) 374-3408. 
SUPPLEMENTARY INFORMATION: To 
enhance airport usage, a new instrument 
approach procedure is being developed 
for the West Plains, Missouri, Municipal 
Airport utilizing the West Plains NDB as 
a navigational aid.

The establishment of an instrument 
approach procedure based on this 
approach aid entails designation of a 
transition area at West Plains, Missouri, 
at or above 700 feet above the ground 
within which aircraft are provided air 
traffic control service. Transition areas 
are designed to contain IFR operations 
in controlled airspace during portions of 
the terminal operation and while 
transiting between the terminal and 
enroute environment. The intended 
effect of this action is to ensure 
segregation of aircraft using the new 
approach procedure under Instrument 
Flight Rules (IFR) and other aircraft 
operating under Visual Flight Rules 
(VFR). This action will change the 
airport status from VFR to IFR. Section 
71.181 of Part 71 of the Federal Aviation 
Regulations was republished in 
Handbook 7400.6A, dated January 2,
1985.

Discussion of Comments
On page 42715 of the Federal Register 

dated October 22,1985, the Federal
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Aviation Administration published a 
Notice of Proposed Rulemaking which 
would amend § 71.181 of Part 71 of the 
Federal Aviation Regulations so as to 
designate a transition area at West 
Plains, Missouri. Interested persons 
were invited to participate in this 
rulemaking proceeding by submitting 
written comments on the proposal to the 
FAA. No objections were received as a 
result of the Notice of Proposed 
Rulemaking.

The FAA has determined that this 
regulation only involves an established 

-body of technical regulations for which 
frequent and routine amendments are 
necessary to keep them operationally 
current. It, therefore—(1) is not a “major 
rule” under Executive Order 12291; (2) is 
not a “significant rule” under DOT 
Regulatory Policies and Procedures (44 
FR 11034; February 26,1979); and (3) 
does not warrant preparation of a 
regulatory evaluation as the anticipated 
impact is so minimal. Since this is a 
routine matter that will only affect air 
traffic procedures and air navigation, it 
is certified that this rule will not have 
significant economic impact on a 
substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act.

List of Subjects in 14 CFR Part 71
Aviation safety, Transition areas. 

Adoption of the Amendment

PART 71—[Amended]

Accordingly, pursuant to the authority 
delegated to me, the Federal Aviation 
Administration (FAA ) amends Part 71 
of the FAR (14 CFR Part 71) as follows:

1. The authority citation for Part 71 
continues to read as follows:

Authority: 49 U.S.C. 1348(a), 1354(a), 1510; 
Executive Order 10854; 49 U.S.C. 106(g) 
(Revised Pub. L. 97-449, January 12,1983); 14 
CFR 11.69.

2. By amending § 71.181 as follows: 
West Plains, Missouri

That airspace extending upward from 700 
feet above the surface within a 7 mile radius 
of the West Plains Municipal Airport (latitude 
36°52'43'' N., longitude 91°54'08" W.), within 3 
miles each side of the West Plains NDB 
(UNO) (latitude 36°52'42" N., longitude 
91 54'02" W.) 185° bearing extending from the 
7 mile radius to 8.5 miles south of the West 
Plains NDB.

This amendment becomes effective at 
0901 G.m.t., March 13,1986.

Issued in Kansas City, Missouri, on 
December 19,1985.
Edwin S. Harris,
Director, Central Region.
[FR Doc. 86-115 Filed 1-3-86; 8:45 am]
BILLING CODE 4910-13-M
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14 CFR Part 71
[Airspace Docket No. 85-AEA-8]

Designation of Transition Area, 
Moneta, VA

AGENCY: Federal Aviation 
Administration (FAA), DOT. 
a c t io n : Final rule.

s u m m a r y : This amendment designates a 
transition area at Moneta, VA. A new 
VOR/DME Runway 23 instrument 
approach procedure has been developed 
to the Smith Mountain Lake Airport. The 
transition area is to provide protected 
airspace for aircraft departing/arriving 
under instrument flight rules (IFR). 
EFFECTIVE DATE: 0901 G.m.t., May 8,
1986.
FOR FURTHER INFORMATION CONTACT: 
Joseph Kelley, Airspace and Procedures 
Branch, AEA-530, Air Traffic Division, 
Federal Aviation Administration, 
Fitzgerald Federal Building, J.F.K. 
International Airport, Jamaica, New 
York 11430; Telephone: (718) 917-1228. 
SUPPLEMENTARY INFORMATION:

History
On October 12,1985, the FAA 

proposed to amend Part 71 of the 
Federal Aviation Regulations (14 CFR 
Part 71) to establish a transition area at 
Smith Mountain Lake Airport, VA, to 
provide controlled airspace from 700 
feet above the surface for IFR arrival/ 
departure aircraft at Smith Mountain 
Lake Airport (50 FR 46450). A new VOR/ 
DME Runway 23 instrument approach 
procedure has been developed to the 
Smith Mountain Lake Airport. Interested 
parties were invited to participate in this 
proposed rulemaking proceeding by 
submitting written comments on the 
proposal to the FAA. No comments 
objecting to the proposal were received. 
Except for editorial changes, this 
amendment is the same as that 
proposed in the notice. Section 71.181 of 
Part 71 of the Federal Aviation 
Regulations were republished in 
Handbook 7460.6 dated January 3,1984.
The Rule

This amendment to Part 71 of the 
Federal Aviation Regulations designates 
a new transition area at Smith Mountain 
Lake Airport, VA. A new VOR/DME 
Runway 23 approach procedure has 
been developed to the Smith Mountain 
Lake Airport. This action provides 
protected airspace for aircraft arriving/ 
departing under instrument flight rules.

The FAA has determined that this 
amendment only involves an 
established body of technical 
regulations for which frequent and

routine amendments are necessary to 
keep them operationally current. It, 
therefore: (1) Is not a “major rule” under 
Executive Order 12291; (2) is not a 
“significant rule” under DOT Regulatory 
Policies and Procedures (44 FR 11034; 
February 26,1979); and (3) does not 
warrant preparation of a regulatory 
evaluation as the anticipated impact is 
so minimal. Since this is a routine matter 
that will only affect air traffic 
procedures and air navigation, it is 
certified that this rule will not have a 
significant economic impact on a 
substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act.

List of Subjects in 14 CFR Part 71 
Transition areas, Aviation safety. 

Adoption of the Amendment

PART 71—[Amended]

Accordingly, pursuant to the authority 
delegated to me, Part 71 of the Federal . 
Aviation Regulations (14 CFR Part 71) is 
amended, as follows:

1. The authority citation for Part 71 
continues to read as follows:

Authority: 49 U.S.C. 1348(a), 1354(a), 1510; 
Executive Order 10854; 49 U.S.C. 106(g) 
(Revised Pub. L. 97-449, January 12,1983); 14 
CFR 11.69.

2. Section 71.181 is amended as 
follows:
Moneta, VA [New]

That airspace extending upward from 700 
feet above the surface within a five statute 
mile radius of the Smith Mountain Lake 
Airport (lat. 37°06'28" N., long. 79°35’34" W.); 
and within 1.5 miles each side of the 
Lynchburg VORTAC 242° radial, extending 
from the five mile radius area to seven miles 
northeast of the airport.

Issued in Jamaica, New York, on December 
13,1985.
Timothy L. Hartnett,
Acting Director, Eastern Region.
[FR Doc. 86-112 Filed 1-3-86; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 97

[Docket No. 24877; Amdt. No. 1311]

Standard Instrument Approach 
Procedures; Miscellaneous 
Amendments
AGENCY: Federal Aviation 
Administration (FAA), DOT. 
a c t io n : Final rule.

SUMMARY: This amendment establishes, 
amends, suspends, or revokes Standard 
Instrument Approach Procédures 
(SIAPs) for operations at certain
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airports. These regulatory actions are 
needed because of the adoption of new 
or revised criteria, or because of 
changes occurring in the National 
Airspace System, such as the 
commissioning of new navigational 
facilities, addition of new obstacles, or 
changes in air traffic requirements. 
These changes are designed to provide 
safe and efficient use of the navigable 
airspace and to promote safe flight 
operations under instrument flight rules 
at the affected airports.
DATES: Effective: An effective date for 
each SIAP is specified in the 
amendatory provisions.

Incorporation by reference—approved 
by the Director of the Federal Register 
on December 31,1980, and reapproved 
as of January 1,1982. 
a d d r e s s e s : Availability of matters 
incorporated by reference in the 
amendment is as follows:

For Examination—

1. FAA Rules Docket, FAA 
Headquarters Building, 800 
Independence Avenue, SW.,
Washington, DC 20591;

2. The FAA Regional Office of the 
region in which the affected airport is 
located; or

3. The Flight Inspection Field Office 
which originated the SIAP.

For Purchase—

Individual SIAP copies may be 
obtained from:

1. FAA Public Inquiry Center (APA- 
430), FAA Headquarters Building, 800 
Independence Avenue, SW., 
Washington, DC 20591; or

2. The FAA Regional Office of the 
region in which the affected airport is 
located.

B y Subscription—

Copies of all SIAPs, mailed once 
every 2 weeks, are for sale by the 
Superintendent of Documents, U.S. 
Government Printing Office,
Washington, DC 20402.
FOR FURTHER INFORMATION CONTACT: 
Donald K. Funai, Flight Procedures 
Standards Branch (AFO-230), Air 
Transportation Division, Office of Flight 
Operations, Federal Aviation 
Administration, 800 Independence, SW., 
Washington, DC 20591; telephone (202) 
426-8277.
SUPPLEMENTARY INFORMATION: This 
amendment to Part 97 of the Federal 
Aviation Regulations (14 CFR Part 97) 
prescribes new, amended, suspended, or 
revoked Standard Instrument Approach 
Procedures (SIAPs). The complete 
regulatory description of each SIAP is 
contained in official FAA form 
documents which are incorporated by 
reference in this amendment under 5 
U.S.C. 552(a), 1 CFR Part 51, and § 97.20

5Í,! No. 3 / Monday, Jätmary' 6, 1̂ 986

of the Federal Aviation Regulations 
(FARs). The applicable FAA Forms are 
identified as FAA Forms 8260-3, 8260-4, 
and 8260-5. Materials incorporated by 
reference are available for examinations 
or purchase as stated above.

The large number of SIAPs, their 
complex nature, and the need for a 
special format make their verbatim 
publication in the Federal Register 
expensive and impractical. Further, 
airmen do not use the regulatory text of 
the SIAPs, but refer to their graphic 
depiction on charts printed by 
publishers of aeronuatical materials. 
Thus, the advantages of incorporation 
by reference are realized and 
publication of the complete description 
of each SIAP contained in FAA form 
document is unnecessary. The 
provisions of this amendment state the 
affected CFR (and FA R ) sections, with 
the types and effective dates of the 
SIAPs. This amendment also identifies 
the airport, its location, the procedure 
identification and the amendment 
number.

This amendment to Part 97 is effective 
on the date of publication and contains 
separate SIAPs which have compliance 
dates stated as effective dates based on 
related changes in the National 
Airspace System or the application of 
new or revised criteria. Some SIAP 
amendments may have been previously 
issued by the FAA in a National Flight 
Data Center (FDC) Notice to Airman 
(NOTAM) as an emergency action of 
immediate flight safety relating directly 
to published aeronautical charts. The 
circumstances which created the need 
for some SIAP amendments may require 
making them effective in less than 30 
days. For the remaining SIAPs, an 
effective date at least 30 days after 
publication is provided.

Further, the SIAPs contained in this 
amendment are based on the criteria 
contained in the U.S. Standard for 
Terminal Instrument Approach 
Procedures (TERPs). In developing these 
SIAPs, the TERPs criteria were applied 
to the conditions existing or anticipated 
at the affected airports. Because of the 
close and immediate relationship 
between these SIAPs and safety in air 
commerce, I find that notice and public 
procedure before adopting these SIAPs 
is unnecessary, impracticable, and 
contrary to the public interest and, 
where applicable, that good cause exists 
for making some SIAPs effective in less 
than 30 days.

The FAA has determined that this 
regulation only involves an established 
body of technical regulations for which 
frequent and routine amendments are 
necessary to keep them operationally

/ Rifles ádd'Reguláfíóíiíl

current. It, therefore—(1) is not a “major 
rule” under Executive Order 12291; (2) is 
not a “significant rule” under DOT 
Regulatory Policies and Procedures (44 
F R 11034; February 26,1979); and (3) 
does not warrant preparation of a 
regulatory evaluation as the*anticipated 
impact is so minimal. For the same 
reason, the FAA certifies that this 
amendment will not have a significant 
economic impact on a substantial 
number of small entities under the 
criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 97
Approaches, Standard instrument. 

Aviation safety.
Issued in Washington, DC on December 27, 

1985.
John S. Kern,
Acting Director o f Flight Standards.

Adoption of the Amendment
Accordingly, pursuant to the authority 

delegated to me, Part 97 of the Federal 
Aviation Regulations (14 CFR Part 97) is 
amended by establishing, amending, 
suspending, or revoking Standard 
Instrument Approach Procedures, 
effective at 0901 G.M.T. on the dates 
specified, as followed:

PART 97—[AMENDED]

1. The authority citation for Part 97 
continues to read as follows:

Authority: 49 CFR 1348,1354(a), 1421, and 
1510; 49 U.S.C; 106(g) (revised, Pub. L. 97-449, 
January 12,1983; and 14 CFR 11.49(b)(3)).

2. By amending: § 97.23 VOR, VOR/ 
DME, VOR or TACAN, and VOR/DME 
or TACAN; § 97.25 LOC, LOC/DME, 
LDA, LDA/DME, SDF, SDF/DME;
§ 97.27 NDB, NDB/DME; § 97.29 ILS, 
ILS/DME, ISMLS, MLS, MLS/DME, 
MLS/RNAV; § 97.31 RADAR SIAPs;
§ 97.33 RNAV SIAPs; and § 97.35 
COPTER SIAPs, identified as follows:
. . . Effective 13 March, 1986 
Oakland, CA—Metropolitan Oakland Inti, 

NDB Rwy 27R, Arndt. 3 
Lihue, HI—Lihue, ILS Rwy 35, Amdt. 4

. . . Effective 13 February, 1986
Selma, AL—Craig Field, VOR Rwy 32, Amdt. 

3
Mountain View, AR—Harry F. Witcox Mem 

Fid, NDB-A, Original
Chester, CT—Chester, RNAV Rwy 17, Orig 
Metter, GA—Metter Muni, NDB Rwy 9, Orig 
Hailey, ID—Friedman Memorial, NDB-A, 

Original, Canceled
Bangor, ME—Bangor Inti, VOR/DME Rwy 33, 

Amdt. 4
Sanford, ME—Sanford Muni, VOR Rwy 7, 

Amdt. 2
Sanford, ME—Sanford Muni, VOR Rwy 25, 

Amdt. 12
Frederick, MD—Frederick Muni, VOR Rwy 

23, Amdt. 8
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Detroit, MI—Detroit Metropolitan Wayne 
County, ILS Rwy 3L, Amdt. 9 

Detroit, MI—Detroit Metropolitan Wayne 
County, ILS Rwy 3R, Amdt. 8 

Detroit, MI—Detroit Metropolitan Wayne 
County, ILS Rwy 21L, Amdt. 4 

Detroit, MI—Detroit Metropolitan Wayne 
County, ILS Rwy 21R, Amdt. 21 

Helena, MT—Helena Regional, ILS Rwy 26, 
Amdt. 7

Jamestown, NY—Chautauqua County, VOR/ 
DME Rwy 7, Amdt. 3

Malone, NY—Malone-Dufort, VOR-DME-A, 
Original

Saranac Lake, NY—Adirondack, NDB Rwy 
23, Amdt. 4

Lima, OH—Lima Allen County, ILS Rwy 27, 
Orig

Wapakoneta, OH—Neil Armstrong, VOR-A, 
Amdt. 4

Wapakoneta, OH—Neil Armstrong, RNAV 
Rwy 26, Amdt. 2

Bend, OR—Bend Municipal, VOR/DME Rwy 
IQ, Amdt. 6

Grove City, PA—Grove City, VOR-A, Amdt. 
4

Pittsburgh, PA—Greater Pittsburgh Inti, 
RADAR-1, Amdt. 23, Canceled 

Galax/Hillsville, VA—Twin County, VOR/ 
DME Rwy 18, Amdt. 4 

Martinsville, VA—Blue Ridge, SDF Rwy 30, 
Orig

Martinsville, VA—Blue Ridge, NDB Rwy 30, 
Amdt. 1

Seattle, WA—Seattle-Tacoma Inti, VOR Rwy 
16L/R, Amdt. 10

Seattle, WA—Seattle-Tacoma Inti, NDB Rwy 
16L/R, Amdt. 5

Effective' 16 January, 1986
Pago Pago, American Samoa—Pago Pago Inti, 

VOR/DME or TAC/VN-A, Amdt. 3 
Pago Pago, American Samoa—Pago Pago Inti, 

VOR/DME or TACAN-B, Amdt. 3 
Pago Pago, American Samoa—Pago Pago Inti, 

VOR-D, Amdt. 5
Pago Pago, American Samoa—Pago Pago Inti, 

NDB-C, Amdt. 5
Peipeinimaru, N, Mariana Islands—West 

Tinian, NDB-A, Original

Effective 24 December, 1985
Corpus Christi, TX—Corpus Christi Inti, VOR 

or TACAN Rwy 17, Amdt. 24 
Rockport, TX—Aransas Co, NDB 1 Rwy 14, 

Amdt. 5
Rockport, TX—Aransas Co, NDB 2 Rwy 14, 

Amdt. 1

Effective 23 December, 1985
Toledo, OH—Toledo Express, ILS Rwy 7, 

Amdt. 21

Effective 19 December, 1985 
Flint, MI—Bishop, ILS Rwy 9, Amdt. 19 
Fond du Lac, WI—Fond du Lac County, SDF 

Rwy 36, Amdt. 5

[FR Doc. 86-119 Filed 1-3-86; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory 
Commission .

18 CFR Part 37

[Docket No. RM85-19-000; Order No. 442]

Generic Determination of Rate of 
Return on Common Equity for Public 
Utilities

Issued December 26,1985.

AGENCY: Federal Energy Regulatory 
Commission, DOE.
ACTION: Final rule.

SUMMARY: The Federal Energy 
Regulatory Commission (Commission) 
determines that the average cqst of 
common equity for the jurisdictional 
operation of electric utilities during the 
year ending June 30,1985, was 15.36 
percent. The Commission also 
determines an average “ratemaking rate 
of return” of 14.37 percent for the same 
period. The average “ratemaking rate of 
return” will be the basis for the 
quarterly benchmark rates of return.

The Commission also amends the 
quarterly indexing procedure which 
establishes and updates the benchmark 
rates of return. Pursuant to this rule, 
new benchmarks will be established for 
filings made after February 1,1986.

As indicated in § 37.8 of the 
Commission’s regulations, these 
benchmark rates of return are advisory 
only. The benchmark rates of return 
established as a result of this proceeding 
are intended to guide companies and 
intervenors in individual rate cases and 
to serve as a reference point for the 
Commission in its deliberations. The 
Commission may take official notice of 
them in individual rate proceedings.
EFFECTIVE DATE: The final rule is 
effective February 1,1986.
FOR FURTHER INFORMATION CONTACT: 

Marvin Rosenberg, Chief, Financial 
Analysis Branch, Office of Regulatory 
Analysis, Federal Energy Regulatory 
Commission, 825 N. Capitol Street,
NE., Washington, DC 20426, (202) 357- 
8283

or
Ronald Rattey, Office of Regulatory 

Analysis, Federal Energy Regulatory 
Commission, 825 N. Capitol Street,
NE., Washington, DC 20236, (202) 357- 
8282.
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I. Introduction
In accordance with the new Part 37 of 

its Regulations, as amended herein, the 
Federal Energy Regulatory Commission 
(Commission) is determining in this 
order: (1) The average cost of common 
equity and (2) the average “ratemaking 
rate of return"1 on common equity for 
the jurisdictional operations of public 

■ utilities2 for the year ending June 30,
1985 (hereafter the “base year”), and (3) 
a quarterly indexing procedure to 
update the cost estimate and establish 
benchmark rates of return on common 
equity for use in individual rate cases. 
This is the second annual proceeding. 
The benchmark rates of return 
established in this proceeding are 
advisory only.

The Commission’s intent is to produce 
more accurate and consistent rate of 
return decisions, to involve the 
Commission on an ongoing basis in a 
consideration of the financial and 
operating circumstances of the industry 
and. ultimately, to reduce the resources 
directed to this issue by applicants, 
intervenors, and the Commission.3 We 
have previously discussed the statutory 
requirements applicable to electric rates 
subject to the Commission’s jurisdiction

1 This term, used for the first time in this 
proceeding, as discussed in section III. B., nifra, is 
the rate of return on common equity that, when 
applied to rate base, will give investors the 
opportunity to obtain the effective market required 
rate of return on common equity and give firms the 
opportunity to recover flotation costs.

2The terms “public utilities” and “electric 
utilities" are used interchangeably.

and the Commission’s reasons for 
attempting to develop a generic or 
benchmark approach to the 
measurement of the cost of common 
equity for individual eleGtric utilities in 
rate cases.4 The Commission’s 
statements in Order No. 420 continue to 
hold true for this second year of the 
advisory period.

On July 19,1985, the Commission 
issued a Notice of Proposed Rulemaking 
(NORP) in Docket No. RM85-19-000 5 
proposing to determine (1) the average 
cost of common equity for the 
jurisdictional operations of public 
utilities for the base year and (2) a 
quarterly indexing procedure to 
establish benchmark rates of return on 
common equity for use in individual rate 
cases. The Commission proposed:

(1) To place primary reliance on the 
Discounted Cash Flow (DCF) method for 
estimating the market required rate of 
return on common equity;

(2) To use an industry average 
flotation cost adjustment (reflecting 
issuance costs only) to the market 
required rate of return; and

(3) To use a quarterly indexing 
procedure based on changes in the 
median dividend yield for a sample of 
100 electric utilities.

In the NOPR, the Commission made 
more detailed proposals with regard to 
implementing these three basic 
proposals.

These more detailed proposals will be 
discussed herein as the Commission 
proceeds with its discussion of the 
components of the determination of the 
average cost of common equity for the 
base period and of the quarterly 
indexing procedure.

As indicated in Section 37.8 of the 
Commission’s regulations, these 
benchmark rates of return are advisory * 
only. The benchmark rates established 
as a result of this proceeding are 
intended to guide companies and 
intervenors in individual rate cases and 
to serve as a reference point for the 
Commission in its deliberations. The 
Commission may take official notice of 
them in individual rate proceedings and 
the Commission will determine the 
weight to accord these benchmark rates 
based on the record in each case. In this

3 Generic Determination of Rate of Return on 
Common Equity for Public Utilities, 50 FR 21802 
(May 29,1985) (Docket No. RM84-15-000) (Final 
Rule) (Order No. 420) (Issued May 20.1985) (to be 
codified at 18 CFR 37.9).

4 Order No. 420, 50 FR at 21803.
5Generic Determinatimi of Rate of Return on 

Common Equity for Public Utilities, 50 FR 30207 
(July 24.1985) (Docket No. RM83-19-000) (Notice of 
Proposed Rulemaking) (Issued July 19.1985).

regard, the Commission urges 
participants in rate cases to evaluate the 
reasonableness of the applicable 
benchmark in light of any special 
circumstances of the filing utility.6 The 
Commission is using the results from the 
initial two year advisory period under 
Part 37 as a test of the likely 
consequences of making application of 
the generic rate of return a rebuttable 
presumption in rate cases.

In responses to the NOPR, 22 parties 
submitted comments: 16 individual 
utilities or groups of utilities, an electric 
utility trade association, 4 individual 
utility customers, groups of utility 
customers or representatives of utility 
customers, and 1 regulatory commission 
staff.7 Most of the comments favored 
primary reliance on the DCF approach 
to estimate the cost of common equity 
and several included comprehensive 
studies estimating the cost during the 
base year. Most commenters also 
favored the Commission’s proposal to 
incorporate an estimate of the industry 
average flotation cost in the benchmark 
rate of return. Finally, there was general 
support for the use of a dividend yield- 
based indexing mechanism and for the 
imposition of some limit on the quarterly 
changes in the benchmark.

In response to the comments and after 
consideration of the issues involved, the 
Commission has decided to adopt a 
procedure for determining and updating 
the benchmark rate of return that is 
different in three respects from the 
procedure used in the first annual 
proceeding:

(1) It uses a formulation of the DCF 
model that is somewhat different from 
the one that the Commission adopted in 
the last proceeding and proposed in the 
NOPR, to reflect more accurately the 
timing and growth of quarterly dividend 
payments and to recognize a 
relationship between nominal and 
effective required rates of return;

(2) It adjusts the average effective cost 
of common on equity determined by the 
new DCF model to reflect certain 
ratemaking practices of this Commission 
and obtain the “ratemaking rate of 
return” which shall be the basis for the 
quarterly benchmark rates of return, and

(3) It uses the most recent two 
quarters of data on dividend yields as

6The primary exception to the application of the 
benchmark rate of return to a utility during a rate 
case is when the utility is significantly more or less 
risky than the average utility

’ These groups of utilities or customers are 
referred to by identifying acronyms in the text that 
follows. See Appendix D for a listing of the 
acronyms and the parties that they signify .
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evaluate the effective required rate of return for the base year:

Do
k = ------ [(1 +  k)-75+  (1 4- k) 5+  (1 -f g)(l+ k)-25+ (1 + g)j+ g

4P0

the basis for updating the benchmark 
rate of return; in contrast the NOPR 
proposed to use only the most recent 
quarter’s dividend yields.

As detailed below, the Commission 
estimates that the average cost of 
common equity for the jurisdictional 
operations of electric utilities during the 
base year was 15.36 percent. This is 
based on an effective required rate of 
return of 15.32 percent and a flotation 
cost adjustment of 0.04 percent. The 
average “ratemaking rate of return” 
corresponding to this cost estimate was 
14.37 percent.

Updated estimates of the average 
ratemaking rate of return will be used to 
establish the quarterly benchmark rates 
of return for use in individual rate cases. 
In mid-January of 1986, the Commission 
will announce the first benchmark rate 
of return in this proceeding, based on 
the dividend yields for the last two 
quarters of 1985, and applicable to rate 
filings made between February 1. and 
April 30,1986.

II. Basic Conclusions

A . The Average Ratemaking Rate o f 
Return for Jurisdictional Operations o f 
Electric Utilities for the Year Ending 
June 30,1985

In the following sections of this order, 
the Commission places primary reliance 
on the DCF approach to estimating the 
effective required rate of return on 
common equity. The Commission 
chooses the following DCF Model to

were:
k=effective required rate of return on 

common equity
D0 current dividend yield (current

" =  indicated annual dividend rate
Po divided by current market price)

g= expected dividend growth rate

The Commission then evaluates the 
specific components of that DCF model. 
In particular, the current dividend yield 
for the base year is estimated as 10.03 
percent. The growth rate is estimated as
4.5 percent. Using these values in the 
above model, the Commission estimates 
that the effective required rate of return 
for the base year was 15.32 percent.

Next, the Commission evaluates the 
reasonableness of this result by 
reference to the corroborative evidence 
submitted by commenters. The 
Commission concludes that this 
estimate of the effective required rates 
consistent with the corroborative 
evidence in the record, as well as with 
other publicly available data.

Based on a review and analyses of the 
comments on flotation costs, the 
Commission next adjusts the effective 
required rate by 4 basis points to obtain

the cost of common equity for the base 
year of 15.36 percent.

The Commission then reviews the 
evidence of FERC-jurisdictional risks 
(vis-a-vis retail risks) and concludes that 
the record evidence supports the 
conclusion that there is no appreciable 
risk differential in the cost of common 
equity for the average utility attributable 
to jurisdictional differences.

Finally, the average cost of common 
equity is adjusted downward, according 
to a formula, to arrive at the average • 
ratemaking rate of return of 14.37 
percent that reflects the measure the 
Commission uses to estimate rate base. 8
B. Overview  o f the Com m ission’s 
Findings and Commenters’ Studies o f 
the Cost o f Common Equity

Table 1 summarizes nine commenters’ 
studies of the cost of common equity for 
the base year, 9 by presenting the 
commenters’ estimates of the 
components of the cost of common 
equity along with the models and the 
size of the samples used in these 
estimations. Table 1 alsp presents the 
Commission’s findings with respect to 
these factors.

Table 1.—Estimates of the Average Cost of Common Equity to Electric Utilities for the Year Ending June 3 0 ,19851

Commenter1' Sample
size

Model
used3

In percentage

Current
dividend

yield

Quarterly
dividend
adjust
ment

Adjusted
dividend

yield

Constant
growth

rate

Required 
rate of 
return

Flotation
cost

adjust
ment

Cost of 
common 

equity

SWEPCO.................. 106 2 10.62 .48 11.10 4.56 15.66 .45 16.11

NEP.......
I U.ow

1 9.98 .27 10.25 5.40 15.65
NSP.......
BEC............ 100 1 10.08 .25 10.33 4.88 15.21 .04 15.25

.29 15.50
AUS„..... . 96 1 10.03 .23 10.26 4.60 14.86 .11 14.97

5 1 10.03 .24 10.27 4.75/4.50 15.06 .11 15.17
FA Staff........... 100 1 10.00 .22 10.22 4.40 14.62 .04 14.66
Cooperatives6 ..... ........... 89 1 9.94 ,22 10.16 4.39 14.55 .00 14.55
Commission............................. 100 6 10.03 4.50 (7) .04 7 14.37
GSA...... 1

1
11 00

____  . 9 10.05 3.92 14.24 .00 14.24

m,. /  ^ ome values listed are not reported directly by the commenter but are, instead, the result of a simple mathematical calculation using the values reported by the commenter. 
worxpapers. explaining this calculation have been placed in the public files for this docket, 

y See Appendix D for identification of commenters.
___:l Appendix E or Section III. A. For a listing of the models. Models 3, 4, and 5 are proposed by commenters but have not been used in empirical studies of the base year cost ol
common equity.

NEP states that the Commission should include a flotation cost adjustment but does not recommend a numerical value 
' Two-stage growth model.

“See Section III. B., infra , for an explanation of 
this concept.

“Southern Company also presents a study which 
estimates the cost of capital for the base year as

15.04 percent initial Comments at 11-12. However. 
Southern Company no longer appears to support the 
model used in that study. Reply Comments at 4.

Both models which Southern Company presents are 
quarterly models not too disimilar to that adopted 
by the Commission in this proceeding.
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6 Industry-wide study results. Cooperatives believe tht the industry should be separated into risk classes. Studies are presented which estimate the base year cost of common equity for a 
“ non-nuclear group" and a "nuclear group”  as 13.94 percent and 15.88 percent, respectively.

7 The Commission has found that the effective required rate of return on common equity for the base year is 15.32 percent. Adding the flotation cost adjustment of 0.04 percent yields a
cost of common equity of 15.36 percent. When that rate is adjusted for the relationship between the way the rate base is calculated and the rate of return necessary to generate returns
consistent with investors’ expectations, the resulting “ ratemaking rate”  is 14.37 percent.

8 GSA calculates the cost of capital for 24 periods of the base year. The values shown are the averages for these 24 periods.
9 The 10.05 reported by GSA appears to be an error. The cfata reported by GSA yields an average of 10.12. In addition, the GSA-cost of common equity results can only be duplicated

using a current dividend yeild of 10.12.

1. DCF Model
Most commenters’ studies used the 

model adopted in Order No. 420, which 
the Commission proposed in the NOPR 
to use in this proceeding. However, 
based on the comments in response to 
the NOPR,10 and the Commission’s 
analysis of them, this rule adopts a new 
DCF model.11

The new DCF model more accurately 
recognizes quarterly dividend payments 
and the effect of their timing because the 
model reflects when dividends are 
received and how they grow over the 
year. The new DCF model also 
distinguishes between investors’ 
nominal and effective required rates of 
return. The Order No. 420 model was 
intended to estimate the investor’s 
nominal quarterly required rate of return 
on common equity. The new model 
determines the investors’ effective 
required rate of return.12 There is a 
mathematical relation between these 
rates.13 They represent different ways of 
looking at investors’ return 
requirements. As explained below, 
however, neither of these rates is 
proposed to be used as the benchmark • 
rate of return.14

This rule also concludes that, because 
of the interrelationship between the way 
rate base is computed and the rate of 
return necessary to generate returns 
consistent with the estimated investors 
expectations,15 it appears the 
ratemaking rate of return should be 
different from the investors’ effective 
(and nominal quarterly) required rates 
of return. Both the effective rate and the 
nominal quarterly rate of return on 
common equity required by investors 
when applied to the Commission’s 
measure of rate base appear to allow 
the utility to earn more than enough to 
meet its dividend payments and achieve

10 Other DCF models were proposed by 
commenters who did not present empirical studies 
estimating the cost of common equity for the base 
year.

"S ee  Section III. A., infra.
12 See Appendix B for a discussion of effective 

and nominal rates of return.
13 Except for certain technical points, the 

difference between the effective rate and the 
nominal rate is that the effective rate accounts for 
both the utility’s retained earnings and the 
reinvestment of intra-year dividends by the 
shareholders.

14 See Section III. B., infra.

15 Within the context of the DCF model, investors’ 
expected rates of return are, in equilibrium, equal to 
their required rates of return.

the growth implied by investors’ return 
requirements. The appropriate rate 
depends on the basis on which the rate 
base is set. The appropriate rate—the 
ratemaking rate—depends on the 
number of periods used in the 
computation of the rate base.16 If each 
succeeding rate base value includes the 
effects of reinvesting retained earnings, 
after payment of dividends, from 
previous periods of the test year, a rate 
of return lower than-the effective rate is 
sufficient to give the utility enough 
dollars to satisfy investor requirements. 
The correct rate of return, or a close 
approximation of it, can be estimated 
from the cost of common equity by using 
the following general formula:17 
kr=(m)[(l-j-kc) »'“- l j  
where
kr= ‘Tatemaking rate of return”

corresponding to the cost of common 
equity, kc, and

m=number of periods used in the rate base 
determination

The Commission’s finding of the 
effective required rate of return for the 
base year using the new model is 15.32 
percent. Adding a flotation cost 
adjustment of 0.04 percent yields a cost 
of common equity of 15.36 percent. 
Because dividends are paid quarterly, 
some investors may be inclined to think 
in terms of nominal quarterly rates. The 
nominal quarterly rate associated with 
the cost of common equity expressed as 
an effective rate of 15.36 is 14.55 
percent.18 19

Because the Commission uses a 13 
month average rate base,20 the correct

16 If the rate base components increase over time 
due to plant additions exceeding retirements and 
depreciation expense, a rate base determined on the 
basis of the beginning of year rate base estimates 
will, for example, be smaller than a rate base 
determined on the basis of 13 month average rate 
base estimates. To provide enough dollars to satisfy 
investors’ return requirements, a higher ratemaking 
rate of return is required if the rate base is 
determined on a beginning of the year basis than if 
it is determined on a 13 month average basis.

17 This formula is only appropriate if the number 
of periods used in the rate base determination is no 
less than the number of dividend payments made in 
a year.

18 As explained in Appendix B, the formula to 
convert from the yearly effective rate to the nominal 
quarterly rate is:

.1455=4[(1.1536) 25- l )
18 The Commission's model uses interative 

techniques to find the market required rate of 
return. A computer program to calculate both the 
market required rate of return and the ratemaking 
rate of return has been placed in the public Tiles. In 
addition, as discussed below, the "continuous

ratemaking rate is approximated by 
specifying m =13 in the above formula, 
which yields an average ratemaking rate 
of return for the base year of 14.37 
percent:
kr=13[(1.1536)1/13- 1 ]  =  14.37 percent.

2. Sample Size and Dividend Yield
All commenters’ studies used broad- 

based samples of companies and, as a 
result, the differences among the 
commenters’ estimates of the current 
dividend yields are generally small. The 
Commission chooses the same sample of 
100 companies as in the previous 
proceeding. This sample is chosen by 
applying standards which are intended 
to produce a broad-based sample of 
predominantly electric utilities for which 
the necessary data is available.21 The 
Commission estimated the dividend 
yield (10.03 percent) as the median 
dividend yield for the 100 firm sample 
based on indicated dividend rates and 
an average of monthly high and low 
market prices for each quarter.22

3. Constant Growth Rate
The Commission’s finding for the 

growth rate is based upon both a 
fundamental analysis and a two-stage 
growth model. The Commission carried 
out these two analyses using plausible 
ranges of the component parameters for 
each analysis. The resulting Commission 
estimate (4.5 percent) lies in the middle 
of the range of the commenters’ 
estimates of the constant growth rate.23
4. Required Rate of Return

The differences in the commenters’ 
estimates of the required rate of return 
result largely from the model chosen and 
the growth rate used. The two models 
used in these studies, including the 
model adopted by the Commission in 
Order No. 420, do not properly account 
for the quarterly receipt of dividends.24

compounding” model, model (5), Do/Po + g. 
provides a very close approximation of the nominal 
quarterly rate. Using the Commission's dividend 
yield (D o/Po) of 0.1003 and growth rate, g, of 0.045 
from Table 1, model (5) provides an approximation 
of 14.53 percent:

.1453=0.1003+ .045.
This approximation is within 2 basis points of the 

nominal quarterly rate of .1455 percent estimated by 
the Commission’s new model.

20 18 CFR 35.13(h)(4) (1984).
21 See Section III. C., infra.
22 See Section III. D., infra.
23 See Section III. E., infra.
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The commenters generally use a 
dividend yield estimate close to that of 
the Commission. The Commission's 
growth rate estimate is in the middle of 
the range of commenters 
recommendations. The interaction of 
these factors results in the Commission’s 
finding of the effective required rate of 
return on common equity of 15.32 
percent falling in the upper half of the 
range of commenters’ estimates of the 
required rate of return.

5. Flotation Cost Adjustments

The Commission allows for recovery 
of the industry average annual amount 
of flotation costs, based on near-term 
projections. The Commission’s flotation 
cost adjustment of .04 percent allows 
recovery of the average issuance costs 
associated with new stock issues. In 
general, those commenters which 
recommended higher flotation cost 
adjustments use as amortization method 
which recovers flotation costs on all 
outstanding stock over the infinite life of 
that stock.25

6. Cost of Common Equity

Adding the flotation cost adjustment 
pf 0.04 percent to the effective required 
rate of return of 15.32 percent yields the 
Commission’s estimate of the cost of 
common equity of 15.36 percent. The 
Commission’s ratemaking rate, which 
takes into account the relationship 
between the way the rate base is 
calculated and the rate of return 
necessary to generate returns consistent 
with investors’ reguirements, is 14.37 
percent. The commenters' estimates are 
not adjusted to account for this 
relationship.

III. Summary and Analysis of Comments 
on Particular Components of Generic 
Rate of Return Determination and 
Commission Conclusions as to Those 
Particular Components
A. Formulation o f the D C F  M odel

In the NOPR the Commission 
expressed its intention to place primary 
reliance on the discounted cash flow 
(DCF) method for estimating the market- 
required rate of return on common 
equity.26 The particular formulation of 
the DCF model that the Commission 
proposed to rely on was the one used in 
Order 420:
(1) k=[Do/Po] (i+ .5g )+ g  
where
k=market required rate of return 27

25 See Section IIL G.. infra.

26 Order No. 420, 50 FR 30.208.
27 Model (1) is a yearly model. In Order No. 420 

the resulting k was used as an estimate of a nominal

Do/Po=current dividend yield {current annual 
dividend rate divided by current market 
price)

g= expected annual dividend growth rate 
(1 +  .5g)= dividend adjustment factor for 

quarterly dividend payments

The Commission noted that in proposing 
this formulation of the DCF model it did 
not wish to foreclose consideration of 
improvements in existing alternatives or 
any new and innovative analyses as 
may be developed in the future. The 
Commission requested comments on its 
proposed formulation of the DCF model 
and asked any commenters proposing

where
k=market required rate of return 
Do= current annual dividend rate

Do(l -f .5g)
Ao =

4

where
Po=current stock price 
k=market required rate of return 
g=expected dividend growth rate 
Du.r=the dividend for the r1*1 quarter of the 

uth dividend year
Nu,r=the number of days divided by 365 (i.e., 

the fractional part of a year) between the 
present day and the date of Du-r.

Finally, WCG recoixmends an 
alternative model: 31

(5)
Po

where
k=market required rate of return

quarterly rate. See Appendix B for a discussion of 
nominal and effective rates.

28 These commenters are EEI, the AEP 
companies, CP&L, WTU, and SWEPCO. Also 
included in this group are the commenters that 
endorse the position of EEI: Duke, SCEd. and WPL

29 Southern Company proposes a  different model 
in its Initial Comments. Initial Comments at 11-12.

alternative models to provide 
comprehensive explanations of such 
methods and their major assumptions.

Several commenters respond by 
proposing models for a DCF analysis 
different from the model the 
Commission proposed to rely upon. The 
commenters suggest four alternative 
models. Several commenters propose 
the following model:
(2) k -  [Do/PoJ (1+ g)+ g , where the

symbol have the same meaning as in . 
equation (1) above.26

The Southern Company proposes 29 a 
model of the form:

g=expected dividend growth rate 
Po=current market price

PSCol proposes 30 the same model 
that it did in the Docket No. RM84-15- 
000 proceeding. This model consists of:

Do current dividend yield (current
— =  annual dividend rate divided by current 
Po market price) .

g—expected dividend growth rate.
Model (2) assumes that the total 

dividends received during a year are 
received at the end of the year. AUS 
provides a derivation of this model from 
the general form DCF model.32 The 
commenters supporting model (2) make 
several arguments. EEI argues generally 
that model (2) is a reasonable and 
widely used method for determining an 
annual cost of equity.33 EEI believes its 
model is a reasonable approximation of 
the effective rate found from a quarterly

However, Southern Company no longer appears to 
support that model as Southern Company claims in 
its reply comments that its proposed model (3] 
“accurately reflects the cost to the company of 
making quarterly rather than annual dividend 
payments." Reply Comments at 4.

30 Initial Comments of PSCol at 3.
31 Initial Comments of WCG at Appendix D.
32 Initial Comments of AUS at 22.
33 Initial Comments of EEI at 7.

(3) k= Ao(l-f- k) 75+A o(l+ k) 50+  Ao(l+ k)- 25+  Ao

Po
+ g
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model in which dividends grow each 
quarter at a constant rale.34

The Southern Company argument for 
model (3) is that this model reflects the 
fact that investors’ valuations reflect 
quarterly dividends rather than annual 
dividends. Southern Company conténds 
that this model accounts for these 
quarterly payments better than 
alternative models. Southern Company 
also contends that the quarterly 
payment of dividends means that the 
cost to the company is higher than it 
would be if utilities paid annual 
dividends.35

PSCol argues that an acceptable 
model must reflect when dividends are 
received. PSCol further contends that its 
proposed model (4) does this, and is the 
only model that provides an unbiased 
reflection of the process that actually 
occurs in securities markets.36

WCG, supported by the Minnesota 
DPS indts reply comments, argues that 
model (5) is the appropriate model to 
use. WCG argues that “inherent in the 
mechanics of ratemaking is the fact that 
whatever return on common equity is 
allowed by the Commission the actual 
effective return to the company and 
investors will be higher.”37 WCG goes 
on to argue that its model is appropriate 
because the amount by which the 
realized rate of return to equity is 
greater than the permitted rate of return 
will always be greater than or equal to 
the adjustment to the dividend yield 
(D0/P0) implied by discrete 
compounding. For this reason, according 
to WCG, any adjustment to (D0/P0) for 
discrete compounding produces 
excessive returns.38

The comments on the question of 
what formulation of the DCF model 
should be used have caused the 
Commission to reexamine its 
conclusions in Order Nos. 420 and 420- 
A as to the formulation of the model that 
seems most able to capture the essential 
attributes of dividend payment and 
shareholder expectations; in particular, 
that dividends are paid quarterly and 
that they are likely to increase at some 
point during the next year.

The Commission’s analytical process 
in deciding to reevaluate the model 
formulation was to start with the 
general form of the DCF model and 
make certain assumptions. The first two 
are the standard assumptions that 
dividends grow at the same rate each 
year, and that the required rate of return 
is the same in every period. The next

34 id.
35 Reply Comments of Southern Company at 3-4. 
“ Reply Comments of PSCol at 5.
37 Initial Comments of WCG at 9-10.
38 M

two assumptions reflect (1) the fact that 
dividends are paid quarterly, and (2) 
that the annual dividend increase, on 
average, occurs halfway through the 
year. The latter assumption was made in 
the model used in Order No. 420. The 
Commission there noted that “from the 
perspective of the average company or 
the average investor, the next dividend 
increase is a half year away.” 39

The market required rate of return on 
equity may be expressed in terms of 
either a yearly effective rate or a 
nominal rate, such as a nominal 
quarterly rate. The effective rate tells 
the shareholder how many dollars he 
will receive at the end of the year per 
dollar Invested. The nominal rate is 
another way of expressing this return. 
Since dividends are paid quarterly, 
some investors may find it convenient to 
think of the market required rate of 
return in nominal quarterly terms. By 
dividing the nominal quarterly rate by 
four the shareholder knows the return 
he will receive each quarter. He can 
then compute the equivalent effective 
rate. For example, a nominal quarterly 
rate of 12 percent tells the investor that 
he will receive 3 percent per quarter, but 
over the year he will receive the 
effective rate of 12.55 percent. The 
nominal and effective rates are two 
ways of describing the same thing and a 
mathematical formula exists for 
converting from one to the other.42 The 
Commission recognizes that since 
dividends are paid quarterly there are 
those who are more comfortable in 
thinking in terms of nominal quarterly

39 Order No. 420, 50 FR 21810.
40 See Appendix A for derivation.
41 The market rate of return in model (6) is found 

by an iterative procedure which is relatively simple 
to perform with a programmable calculator or a 
computer. However, without these tools the process 
can be quite cumbersome. The Commission has 
found that Model (5), D0/Po+g, provides a close 
approximation of the nominal quarterly rate 
associated with the effective required rate of return 
of Model (6). It has been found that this 
approximation is within 2 basis points for a 
relatively extreme range of dividend yield and 
growth rate combinations. For a dividend yield of 15

To determine which constant growth 
DCF model is consistent with these 
assumptions, the Commission 
incorporated these concepts into the 
general form DCF equation and derived 
the following constant growth DCF 
model:40 where the symbols have the 
same definitions as in the equations 
above.41

rates. The yearly effective rate may be 
converted to this nominal rate using the 
following example: Nominal quarterly 
rate=4[[14-effective rate]-25—1].

The Commission believes that the 
new model more accurately portrays the 
implications of the timing of the cash 
flows to investors than does the Order 
No. 420 Model, since it is derived from 
an explicit evaluation of quarterly rather 
than annual cash flows. The Order No. 
420 Model evaluates the first year 
dividend rate for the yield component in 
the model as simply the sum of the 
projected dividends during the first year 
and, effectively, assumes this sum is 
received by investors at the end of the 
first year. The new model likewise 
estimates the projected dividends during 
the first year but it reflects the benefits 
to investors of getting the dividends in 
four quarterly installments rather than 
in a lump sum at the end of the first 
year. These benefits are, of course, the 
additional return investors may obtain 
by reinvesting the dividends received 
quarterly in the same or another 
comparable investment until the end of 
the year.

percent and a growth rate of 6 percent, Model (5) is 
within 2 basis points. For a dividend yield of 7 
percent and a growth rate of 3 percent, Model (5) is 
within 1 basis point. -

The following formula converts the nominal 
quarterly rate to the effective required rate of 
return:

The Commission is not adopting Model (5), but 
rather using it only as an estimate of the nominal 
quarterly rate associated with the effective required 
rate of return. See Appendix B for a discussion of 
nominal and effective rates.

42 See Appendix B for a discussion of nominal 
and effective rates.

(6) K =  -  [ ( 1 + k) • 75+  ( 1 + k)- 5+  ( 1 + g ) ( l + k}- 25+  ( 1 + g )]+ g
4P«

Effective
Required [nominal rate]

Rate of Return =  [1H---------------------- ] 4 — 1
4
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Also, with respect to the dividends for 
the first year, both models can be 
viewed as assuming, for purposes of 
estimating the first year’s dividends, 
that, “from the perspective of the 
average company or the average 
investor, the next dividend increase is a 
half year away ”43 The Order No. 420 
Model does this by multiplying the 
current annual dividend rate by one and 
one half the growth rate. The new model 
reflects this assumption by evaluating 
the four quarterly dividend payments 
separately. In the new model, the first 
two dividend payments in the initial 
year are assumed to be at the current 
rate. The last two payments (the third 
and fourth quarter of the initial year) are 
estimated as the current rate times one 
plus the growth rate.44 Thus, the sum of 
the dividends projected for the first year 
is the same in both models. Only the 
assumed timing of their receipt is 
different.

It should be noted that the new model 
is similar to the models proposed by 
PSCol and Southern Company as shown 
in equations (4) and (3) above.45The 
difference between the Commission’s 
model and that of Southern Company is 
relatively small. Southern Company 
determines the total amount of 
dividends to be paid for the year, and 
then divides this total into four equal 
payments. The Commission’s model 
assumes a dividend increase occurs at 
mid-year for the typical utility.

The PSCol model is very general and 
provides different solutions when 
different assumptions are made. When 
the specific assumptions made by the 
Commission are incorporated into the 
PSCol model, along with the 
simplification that the first dividend 
payment is one-quarter of a year away, 
then the PSCol model reduces to the 
Commission’s model. The Commission 
believes that PSCol’s proposed 
refinement of counting the days before 
the next expected dividend payment is 
unrealistic for a generic proceeding.

Concerning model (1), the Order No. 
420 Model, we believe model (6) is 
superior to model (1) because model (6) 
is directly derived from the general DCF 
model which incorporated the 
assumptions discussed above, while 
model (1) is only an approximation of 
the same assumptions. Concerning both 
models (1) and (2), we continue to 
believe that it is unreasonable to use a

43 Order No. 420, 50 FR 21811 
44The new model reflects the annual growth in 

dividends occurring as discrete increases during the 
third quarter in each year of the future 

45 Reply Comments on PSCol at 3 and Reply 
Comments of Southern Company at 4.

model which assumes payment of 
dividends only once a year.

In contrast, with respect to model (5), 
we continue to believe that it is 
unreasonable to use a model that 
assumes dividends are paid and 
compounded continuously. WCG 
appears to concede that there is a 
problem with its model, but argues that 
because ratemaking practices lead to 
investors earning effective rates above 
the cost of equity, model (5) leaves 
shareholders with a return closer to 
their required rate of return than 
quarterly models. However, WCG 
makes no attempt to quantify its 
argument in this regard. The contention 
of WCG, that ratemaking must be 
concerned with how the rate base is 
determined during the test period, is 
addressed below.

B. The Rate o f Return for Ratemaking 
Purposes46

The market rate of return found by 
using Model (6) is an estimate of the 
effective rate of return required by 
investors. This effective rate includes 
the return which investors have the 
opportunity to obtain by reinvesting the 
quarterly dividends in the same or 
another investment yielding the same 
effective rate. In contrast, the 
“ratemaking rate of return” is that 
which, when applied to the particular 
rate base determined by the regulator, 
allows the electric utility to provide the 
stockholders with their expected 
dividends and the expected growth in 
the market value of the utility’s stock. 
This ratemaking rate, however, does not 
include the return due to dividend 
reinvestment. The utility is only 
“required” to provide the quarterly 
dividends which give the investor the 
opportunity to earn these additional 
earnings through reinvestment.

The relationship between the effective 
rate of return required by the 
stockholders and the ratemaking rate 
depend upon the method used by the 
regulator in determining the rate 
base.47 48 If the regulator uses a forward- 
looking test year, allowing the investors' 
effective required rate of return as the 
ratemaking rate of return will result in 
overcompensation for the investor; that 
is, it will permit investors to obtain a 
higher rate of return than they require, a

46For clarity this discussion ignores flotation 
costs. As discussed above, the Commission adds the 
flotation cost adjustment to the effective required 
rate of return before calculating the ratemaking rate.

47See Charles M. Linke and J. Kenton Zumwalt, 
“Estimation Biases in Discounted Cash Flow 
Analyses of Equity Capital Cost in Rate 
Regulation." Financial Management (Autumn 1984) 
pp 15-21

rate of return in excess of this effective 
rate.49

This can be illustrated with an 
example. Assume a firm is expected to 
increase its dividends once a year at a 
rate of 5 percent per year. Assume that 
the next dividend will be paid three 
months from today. Assume also that 
the expected dividends are $0.20 in the 
next two quarters and $0.21 for the 
following two quarters (based on the 5 
percent growth occurring in the third 
quarter). Assume next that both the 
common equity book value and market 
price of the firm are currently $8.00. For 
simplicity, assume the firm is 100 
percent equity-financed,50 and that rate 
base equals total capitalization; 51 and 
that all retained earnings, after payment 
of dividends, are reinvested in rate 
base.52 Based on these expectations the

48 There may also be a similar distinction between 
the rates that the company must pay to bond and 
preferred stock holders in the market and the rates 
that should be used for ratemaking.

49 This is consistent with the Commission s 
finding in Order No. 420-A that the utility should 
not Ije allowed to earn the investors' effective 
required rate of return. Order No. 420-A, 50 FR 
34,087

“ This simplification is for expositional purposes. 
The concepts also apply to firms which are not 100 
percent equity financed. In rate setting, a weighted 
average cost of debt, preferred stock, and common 
equity capital is applied to the utility's rate base. 
The same result would be obtained, however, if the 
utility's rate base was first separated into the 
portions attributable to each capital source, and the 
cost of each source was applied to its respective 
rate base portion. For firms that are not 100 percent 
financed by common equity the “rate base” 
discussed in the examples would be the portion of 
the rate base attributable to common equity.

51 This assumption simplifies away such issues as 
CWIP, deferred taxes, and investment tax credits. 
There is no reason to believe that the essential 
results of the analysis would change if this 
assumption were relaxed. Similarly to the 
discussion in the previous footnote, the analysis 
could be geared to the equity-financed portion of 
CWIP under the assumption that the FERC is the" 
predominant regulatory commission for the firm. 
(This latter point is intended to reflect the 
Commission's determination made in the regulatory 
accounts that the equity-financed portion of CWIP 
should be costed at the last allowed rate of return 
on common equity by the firm's predominant 
regulatory commission.) Order No. 561, 57 FPC 608, 
618 (1977). Similarly, the Commission’s ratemaking 
treatment of deferred taxes, as well as investment 
tax credits, assumes that they are used to finance 
rate base and are a substitute for all long term 
financing, debt and equity, and in the same 
proportions as indicated by the capital structure. 
Opinion No. 12, Minnesota P ow ers  Light Company, 
3 FERC U 61,045 (1978) at 61,128. Thus, dropping the 
assumption of no deferred taxes would simply 
require consideration that a portion of rate base 
was financed with these tax deferrals. The 
conclusions from the analysis with regard to the 
ratemaking rate of return would lot change.
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investors’ effective required rate of 
return for investments in this firm as 
estimated from model (6) is 15.83 
percent.

Now suppose the firm is allowed this 
rate on a beginning of year rate base. If 
this rate base value is $8.00,53 this 
means allowing the firm to earn 
revenues of $1,266 over the course of the 
year (.1583 times $8.00). After paying 
dividends of $.82, this produces retained 
earnings of $.446 which translates to an 
increase in book value (rate base)54 and 
an expected market value to $8,446 at 
year end. This can also be viewed as a 
return to investors from the firm of $.82 
in dividends and $.446 in capital 
appreciation.

The investor gets the dividends in 
quarterly installments and can reinvest 
them in the same or other securities. 
Assuming reinvestment at the same 
effective rate, the investor can earn 
additional investment income of $.046 
during the course of the year.55 Adding 
this to the dividends and capital 
appreciation, from above, means that 
the investor can earn a return of $1,312 
(or 16.40%) on his initial investment of 
$8.00. This is $0.46 (or 62 basis points) 
above what he required. This result is 
due to a double compensation for . 
reinvestment of dividends.

This result was obtained by applying 
the effective required rate to a beginning 
of year rate base. Since, generally 
speaking, rate base increases over time, 
the beginning of year measure of rate 
base is the lowest measure to use. It 
follows from this that any measure of 
rate base based on an average for the 
year will be higher and application of 
the effective rate to it will result in still 
greater overcompensation to investors.

If the effective rate results in 
overcompensation, what is the correct 
ratemaking rate? In the above example, 
for the stockholders to be able to receive 
the estimated effective required rate of 
return of 15.83%, the firm must earn 
$1.22. This is based on its paying a $.20 
dividend for the first two quarters, $.21 
for the following two quarters, and then 
experiencing a 5 percent growth in end 
of the year book value and market value 
of the stock through retained earnings of 
$.40 to $8.40. At the end of the year the

“ This assumption assures that the assumption 
that rate base equals total capitalization holds 
throughout the period of analysis. Relaxing this 
assumption to consider retained earnings being 
used to finance other investments (e.g., CWIP) 
would not change the conclusions of the analysis, 
though it could significantly increase the complexity 
of the analysis.

“ Assume the test begins today, the same day for 
which the required rate of return is estimated, and 
that rates go into effect.

“ This analysis assumes that all retained earnings 
will be invested in rate base.

shareholders would have had the 
opportunity to earn additional income of 
$.046 from reinvestment of the quarterly 
dividends. Total returns to shareholders 
would be $1,266. This would give a 
return of 15.83 percent ($1.266/$8.00), 
which is what the shareholders required 
when they valued the shares at $8.00 at 
the beginning of the year. This could be 
obtained by a ratemaking rate of return 
of 15.25 percent on the beginning of year 
rate base.

The important point is that the rate 
that should be allowed is the one that, 
when applied to rate base, will provide 
sufficient revenues to produce the 
investors’ required growth and dividend 
payments. And the relationship between 
the rate of return required by 
stockholders and the ratemaking rate of 
return on rate base depends on how the 
regulator determines the rate base.

If the regulator of the utility in the 
above example computes rate base as

the average of 12 beginning of the month 
values, the correct ratemaking rate 
would be different. Table 2 
demonstrates that, in this situation, a 
rate-making rate of 14.79 percent will 
allow the firm to provide the dividends 
and growth in stock value necessary to 
produce the investor’s effective required 
return of 15.83 percent for the year. Each 
month the utility earns 1.2321 percent 
return on rate base. Earning 1.2321 
percent per month provides an effective 
return of 15.83 percent for the year.56 
Table 2 shows that the average rate 
base for the year is $8.25. When the 
$8.25 average rate base is multiplied by 
14.79 percent, the result is the required 
revenues of $1.22. The 14.79 percent is 
simply 12 times the monthly return of 
1.2321 percent. For a 12-month average 
rate base, the proper ratemaking rate is 
calculated from the following formula: 

Ratemaking Rate= 12 [(1-|-effective 
required rate) 1112-1]= 12  [(1.1583)i; **- 
1 ]= 14.79%.

Table 2.—Calculation of Allowed Rate of Return 57
[Required rate of return is 15.83%]

[Return per month is 1.2321%]

Beginning 
book value Revenue Dividends Retained

earnings
Ending
book
value

Month:
1 .................... $8.00 $0,099 $0.00 $0,099 $8.10
2 .................... 8.10 0.100 .00 0.100 8.20
3 .................... 8.20 0.101 .20 (.099) 8.10
4 .................... 8.10 0.100 .00 0.100 8.20
5 .................... 8.20 0.101 .00 0.101 8.30
6 ......... ^........ 8.30 0.102 .20 [0.098) 8.20
7 ................... 8.20 0.101 .00 0.101 8.30
8____  _ 8.30 0.102 .00 0.102 8.41
9 .................... 8.41 0.104 .21 (0.106) 8.30
10.................. 8.30 0.102 .00 0.102 8.40
11..... ............ 8.40 0.104 .00 0.104 8.51
12.................. 8.51 0.105 .21 (0.105) 8.40
Total.............. 99.00 1.22 .82 0.40
Average........ 8.25

57 Columns do not sum to totals because of rounding.

The Commission uses an average 13 
month test year rate base for ratemaking 
purposes. The 13 months are the rate 
base at the beginning of the first month 
and the rate base at the end of each of 
the year. Under this circumstance, the 
following formula provides an 
approximation of the rate of return for 
ratemaking purposes from the market 
effective required rate of return: 
Ratemaking Rate=13[1-(-market 
effective required rate)1' 19—l j .

C. Sam ple o f Electric Utilities To Be 
Used
1. Introduction

In the NOPR, the Commission 
proposed to use the same sample of 100 
electric utilities as was used in the first 
annual proceeding. This sample 
consisted essentially of those publicly 
traded electric utilities or combination 
companies that met explicit standards: 
these are that the utility:

(1) Is predominantly electric,58

“ The investment income of $0,046 is obtained by 
investing the first dividend of $.02 at 15.83 percent 
for % of a year, investing the second dividend at 
15.83 percent of V2 of a year, and so on.

“ (1.012321),2=1.1583. See Appendix B for a 
discussion of effective and nominal interest rates

and their relationship to the rate per compounding 
period.

“ Operationally, the Commission has selected all 
companies classified in the industry groupings 
“Electric Service” or “Electric and Other Services 
Combined" by Standard and Poor's Compustat 
Services, Inc. These industry groupings are

Continued
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(2) Has its stock traded or either the 
New York or Am erican Stock 
Exchanges, and

(3) Is included in the Utility 
Compustat II data base.

The Commission makes explicit here a 
fourth standard that w as implicit in the 
previous proceeding,59

(4) The Commission determines, on a 
case-by-case basis, that the exclusion of 
a utility from the sample is 
appropriate.60
This fourth standard gives the 
Commission the discretion to eliminate 
companies whose data may be 
unavailable or inappropriate.

The Commission also proposed to use 
the Same screening criteria for .each  
quarterly dividend yield calculation as 
in the first annual proceeding.
Companies from the sample will not be 
used in the quarterly dividend yield 
calculation if:

(1) The company, through merger or 
other action, no longer has its common 
stock traded on the New York or 
American Stock Exchange;

(2) The company has decreased or 
omitted a dividend payment in the 
current or prior three quarters, or

(3) The Commission determines on a 
case-by-case basis that some other 
occurrence causes the dividend yield for 
that com pany to be substantially  
misleading and to bias the resulting 
quarterly average.
The first screen ensures data 
availability. The second screen  
eliminates companies whose data would 
probably be inappropriate in a DCF 
model using industry average growth 
rates. The third screen gives the 
Commission the discretion to further 
eliminaie atypical com panies when 
necessary.

supposed to conform as nearly as possible to the 
Bureau of Budget Standard Industry Classification 
(SIC) Codes. Electric Services (SIC Code 4911) is 
defined as establishments engaged in the 
generation, transmission and/or distribution of 
electric energy for sale. Electric and Other Services 
Combined (SIC Code 4931) is defined as 
establishments primarily engaged in providing 
electric services in combination with other services, 
with electric services as the major part, though less 
than 95% of revenues. (Standard and Poor’s 
Compustat Services, Inc., Utility Cpmpustat II User 
Manual (1985)).

59See Order No. 420, 50 FR 21813, n.71.
60 In this proceeding, four companies which meet 

the first three standards were eliminated from the 
sample. Southwestern Public Service Company is 
eliminated because it uses a non-standard fiscal 
year. This causes its dividend yields to be out of 
time with the rest of the companies. CP National is 
deleted because, in spite of its being listed as a 
predominantly electric company, on 18.6 percent of 
its revenues in 1984 were derived from electric 
sales. Finally, Alamito and Unitil are eliminated 
because they are new utilities and insufficient data 
is available.

2. Comment Summary and Analysis

The comm enters raise several issues 
with respect to the sample. Both BEC 
and NSP suggest that companies that 
reduce or omit their dividend during a 
longer period than the proposed four 
quarters be excluded from the sample. 
BEC states that “ [ijf a company has 
decreased its dividend level more than 
four quarters back, it is our belief that 
the com pany should also be omitted 
from the sam ple." BEC, however, does 
not suggest a specific alternative  
exclusion period. 61 NSP suggests that 
com panies be excluded if they reduced  
or omitted dividends within the past five 
years because "(hjistorical dividends, 
earnings, book values,-returns on 
common equity, retention ratios, 
common stock sales and market-to-book  
ratios are used by investors over at least 
that length of time to estim ate expected  
growth in their valuation process.” 62

The Commission believes that 
investors do take account of the effect of 
previously reduced or omitted dividends 
when making use of historical ratios, so 
this should not be of concern in 
choosing a proper exclusion period. A 
judgment must be made as to the 
average time n ecessary after a reduction 
or omission in dividends for a firm’s 
data to again becom e appropriate for 
use in the new DCF model. A review  of 
yields of firms that reduced dividends 
showed that they generally returned to 
their previous level relative to the 
industry average within four quarters of 
the dividend reduction.63 The 
Commission thus believes that four 
quarters generally is a reasonable  
exclusionary period. However, 
consistent with the fourth standard for 
inclusion in the sample, the Commission  
might find a different exclusionary  
period appropriate in the case  of an 
individual utility.

FPL questions the adequacy of the 
standards used to eliminate firms from 
the sample when the parent firm’s cost 
of equity is not a good proxy for its 
utility subsidiary’s cost. FPL points out 
that these standards resulted in Black  
Hills Power, M ontana Power, and 
Pacificorp being included in the sample 
when, in 1984, they derived 43.9%, 51.7%, 
and 34.7% of their respective total 
incomes from non-utility sources. FPL 
raises the concern that a diversified 
utility could have a substantial 
investment in a non-utility subsidiary 
which does not yet produce revenue, but 
this hypothetical firm would not be

61 Initial Comments of BEC at 1.
62 Relpy Comments of NSP at 4.
63 Computer printouts with the data used to 

analyze this issue have been placed in the 
Commission's public files.

removed from the Commission’s sample, 
even though the non-utility investment 
strongly affects the investors’ required 
return on equity capital. Finally, ”[a]s 
diversification continues to become a 
significant trend in the utility industry, 
FPL believes that the FERC will need to 
establish policies and procedures 
regarding the treatment of the cost of 
equity for the utility subsidiaries of 
exempt holding companies.”64

The Commission believes its present 
sampling procedures regarding 
diversified firms are adequate. If the 
hypothetical situation suggested by FPL 
occurred, then that firm could be 
dropped from the sample under the 
fourth sample selection standard made 
explicit in this proceeding.65

FPL also objects to the requirement 
that to be included in the sample a 
company must have relevant price or 
dividend data. FPL suggests that, for 
such a company, methods other than 
DCF can be used to quantify the cost of 
capital, but it fails to specify such 
methods.66 The Commission has less 
confidence in the results of alternative 
methods than it has in the DCF method 
and, indeed, has found that the primary 
value of those alternative methods “is 
that they can provide useful insights 
regarding the reasonableness of the 
result reached through a DCF 
analysis.” 67 In addition, the 
Commission has less confidence in cost 
estimates for individual companies than 
estimates of the average cost for a group 
of companies. Therefore, it would be ' 
inappropriate to combine estimates of 
the cost of common equity for a few 
firms determined by an alternative 
method with the results of the broad- 
based DCF analysis.

AUS argues that the sample used for 
dividend yield estimation should also be 
used to estimate the dividend growth 
rate. AUS states that “[t]he 
Commission’s use of mismatched 
samples in determining the two 
components of the DCF model would 
appear to be a flaw in their analysis. 
Surely, rational investors would make

64 Initial Comments of FPL at 2.
65 The Standard and Poor’s Compustat Services, 

Inc. data base used by the Commission contains 
data showing the companies' electric utility and 
other net assets. This data set also shows the 
revenue from electric services and other utility 
services. The Commission assesses this data to 
“flag” firms whose data appears to be inconsistent 
with what is expected of firms that meet the 
Commission's sample standards. More detailed data, 
sources are then consulted for these "flagged" firms 
(and for firms brought to the Commission's attention 
by other means) to ascertain if the firms should be 
included in the sample.

66 Initial Comments of FPL at 2.
67 Order No. 420. FR 21808.
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their decisions with respect to the rate 
of return they require to hold securities 
based  upon an analysis o f the sam e set 
o f secu rities."68

A U S appears to be arguing that, when 
evaluating a particular set o f securities, 
a rational investor would consider only 
the growth estim ates provided by 
security analysts for that set of 
securities. The Com m ission believes, 
instead, that a rational investor would 
also consider other potentially relevant 
inform ation such as estim ates of growth 
of the national econom y, the industry, 
and other firms in the industry. The 
investor would a ssess  this inform ation 
and determ ine the best estim ate for 
growth for the securities under 
evalution. This best estim ate may or 
may not be the security an a ly sts ’ 
estim ate for the particular set of 
securities on a stand-alone basis. For 
the sam e reasons, the Com m ission has 
evaluated the av ailab le inform ation to 
determ ine the best estim ate of the 
average dividend yield and the best 
estim ate of average growdh for use in the 
generic proceeding. Thus, the 
Com m ission continues to believe that 
using only the growth estim ates for the 
firms included in the dividend yield 
estim ation would not provide the best 
estim ate of industry average grow th.69

S8 Initial Comments of AUS at 28.
69 In addition, the Commission stated in this 

context in Order No. 420:
|T|he Commission established a sample of 100 

companies on which to base its estimate of the 
dividend yield component of the DCF model for the 
base year and for the quarterly indexing procedure. 
The median dividend yield for this sample is the 
statistical measure of industry average determined 
most appropriate given the purpose of the 
benchmark and the characteristics of the dividend 
yield data. This involves essentially a mechanical 
calculation upon which little disagreement is likely 
to arise.

In contrast, the growth rate determined in this 
proceeding is not based solely on data for a sample 
of companies in the industry. First, this component 
of the DCF model is much more speculative than the 
dividend yield component. Second, the Commission 
is unaware of any mechanical calculation procedure 
for computing individual company growth rates to 
which it is willing to ascribe at this time. Third, the 
Commission’s review of the growth rate studies 
submitted in this proceeding suggests that, as long 
as the sets of companies used as a basis for the 
estimate are reasonably large and broad-based in 
their representation of the industry, the differences 
in results stem largely from factors other than the 
sample. Because of these considerations, the 
Commission sees no necessity for conforming the 
sample of companies used to derive the dividend 
yield with the sample of companies used for the 
growth rate. Nor does the Commission think it 
appropriate to conform the samples, at least at this 
time. The above considerations make it reasonable 
for the Commission not to require commenters to 
rely solely on data for a particular sample of 
companies in the development of their growth rate 
estimates. This is important where commenters rely 
on data sources or specifications that may not be 
available for all companies. 50 FR 21815. n.81.
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FA Staff and Cooperatives, while not 
criticizing the sample used by the 
Commission, use samples based on 
reports from Salomon Brothers. AUS  
objects to FA S taffs approach because  
FA Staff uses data from companies that 
AUS states are not predominantly 
electric.70BEC objects to FA S taffs  and 
Cooperatives’ samples because those 
samples differ from the sample used by 
the Commission in Order No. 420. BEC 
reasons that if the sample used by the 
Commission changes from one 
proceeding to the next, one could never 
be sure w hether the changes in the 
calculated cost of equity were due to 
changes in the actual cost or just 
changes in the sam ple.71

The Commission declines to use FA  
S taffs  and Cooperatives’ samples. The 
Commission’s sample is bqsed on a set 
of criteria that it considers reasonable. 
The criteria used by Compustat for 
selecting its companies and data are  
publicly available and are consistent 
with the Commission’s needs for this 
proceeding. In contrast, the Commission 
cannot find that samples based on 
Salomon Brothers reports reflect 
appropriate selection standards because  
the standards used to select the sample 
are not publicly availab le.72

W CG objects to eliminating unusually 
risky companies evidenced by reduction  
or elimination of dividend payments 
because it would skew the results of the 
sample. W CG seems to misunderstand  
the reason why firms that have reduced  
or stopped paying dividends are 
eliminated from the sam ple.73These 
firms are eliminated from the sample 
because the DCF model assum es that all 
sample firms are currently paying 
dividends. To blindly apply the model 
by including firms that do not pay 
dividends would show a cost of capital 
equal to the growth rate, when in fact 
the omission of a dividend is a strong 
indication of a relatively high risk and 
therefore a high cost of capital. The 
estim ated growth for such utilities 
would not be an accurate m easure of 
their cost of equity. Utilities that have 
recently reduced dividends were 
eliminated for the sam e reason.

3. Conclusion -

Upon analysis of this issue, the 
Commission adopts the sample used in

70Reply Comments of AUS at 6.
7i Reply Comments of BEC at 2.
77 In any event, the results of using the samples of 

FA Staff and Cooperatives are close to the results 
achieved by using the Commission’s sample, i.e., 
Commission, 10.03%, FA Staff 10.00%, and 
Cooperatives, 9.94%. Sne. Table 1, following page 7.

73 Reply Comments of WCG, Appendix A at 29- 
33.
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the first proceeding. The Commission 
wishes to emphasize, however, that this 
sample w as chosen because these 100 
utilities meet the standards used in the 
first proceeding for choosing the sample. 
Application of these standards in future 
proceedings may produce a different 
sample. The Commission believes that 
the annual application of the standards 
will produce a sample that is more 
representative of the electric utility 
industry as a whole than would the 
continued use of a specified group of 
utilities. The Commission also adopts in 
this proceeding the screening criteria foi 
each quarterly dividend yield 
calculation used in the first annual 
proceeding. The 100 company sample is 
listed in Appendix C together with the 
excluded companies in each quarter of 
the base year.

D. Dividend Yield To Be Used in DCF 
Model

1. Introduction

In the NOPR the Commission 
proposed to continue to use the median 
dividend yield for the 100 company 
sample. First, the Commission noted that 
the distribution of dividend yields for 
electric utilities is skewed rather than 
symm etrical. Under this circum stance, 
the dividend yields for a greater number 
of utilities are closer to the median than 
the mean. Second, the Commission 
explained that, in computing the 
dividend yield for each company, the 
dividend rate should be the “indicated  
dividend rate ,” or the last declared  
quarterly dividend rate times four.
Third, the Commission proposed that the 
price to be used in the calculation of the 
individual company dividend yield 
would be the simple average of the 
monthly high and low prices for the 
quarter. Finally, the Commission 
proposed that the average of the four 
medians of the quarterly dividend yields 
for the sample utilities be used for the 
base year determination of the cost of 
equity.74

2. Comment Summary and Analysis

In response to the NOPR, few 
comm enters directly address the 
question of w hether the Commission 
should change the m easure used of the 
mean dividend yield for the industry. 
Most comm enters simply use without 
discussion the approach adopted by the 
Commission in Order No. 420 and 
proposed in the NOPR.

SW EPCO does take issue with the 
Commission’s proposal in the NOPR, 
asserting that the Commission should

74 NOPR, 50 FR 30208.
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use the arithmetic average quarterly 
dividend yield for the sample utilities 
rather than the median of the values for 
the utilities for a given quarter.75 
Although it does not address the 
question of how the average dividend 
yield should be calculated, FA Staff uses 
an average of twelve monthly median 
dividend yields over the entire base 
period rather then the method proposed 
in the NOPR.76 Cooperatives advocate 
the use of a twelve month average of 
spot dividend yields, but do not discuss 
why their alternative approach is to be 
preferred to that proposed in the 
NOPR.77 GSA also uses an approach 
different than that proposed in the 
NOPR, basing its dividend yield 
component on the average of 24 equally- 
spaced observations of the median 
dividend yield for the sample utilities 
that were made during the base period. 
GSA contends that its approach is to be 
preferred to that proposed in the NOPR 
because observations at equal intervals 
are less likely to reflect the influence of 
temporary market phenomena. GSA 
does not discuss why this would occur.78

3. Conclusion

The Commission believes that die 
decision to use the median dividend 
yield in Order No. 420 was a valid one, 
for the reason that the median is the 
better measure when the distribution is 
skewed.

Concerning the argument of SWEPCO, 
the Commission noted in Order No. 420 
that its purpose in choosing the median 
rather than the mean was to choose a 
measure of the average that would not 
be influenced by a few companies with 
extreme values. It pointed out that the 
benchmark “is intended to apply to most 
companies and so should not be allowed 
to be affected by a few atypical 
companies.”79 The Commission believes 
that this reason for rejecting the use of 
the mean is valid. GSA also fails to 
explain why its approach is preferable 
to the approach used in Order No. 420 
and proposed in the NOPR; absent 
further expanation, it is not apparent 
why GSA believes its approach is less 
likely to be influenced by termporary 
market phenomena. Since the other 
commenters present no analyses to 
support the conclusion that their 
respective approaches are preferable to 
the approach used in Order No. 420, the 
Commission stands by its analysis in 
that order.

7i Initial Comments of SWEPCO at 6.
76 Initial Comments of FA Staff at 24.
77 Initial Comments of Cooperative? at 83.
78 Initial Comments of GSA at 3.
’“Order No. 420.50 FR 23814.

E. Determination o f Growth Rate To Use 
in D C F  M odel
1. Introduction

In the NOPR the Commission 
proposed to rely primarily on the same 
type of fundamental analysis that was 
used in the first annual proceeding.The 
Commission explained that it intends to 
examine and evaluate the two 
components of dividend growth; growth 
from retention of earnings and growth 
from the sales of new common stock.
The Commission also announced its 
intention to look at other methods for 
estimating expected growth, including 
non-constant growth rates, but it noted 
that this would be done primarily as 
corroboration for its basic evaluation 
rising fundamental analysis.90
2. Comment Summary

Most of the commenters address the 
question of how the Commission should 
estimate the growth rate for use in its 
evaluation of the market required rate of 
return. Most commenters place all or 
most weight on one type of data or 
analysis to support their 
recommendations {e.g., analyst forecast 
data or fundamental analysis!. A 
number of commenters, howeves, rely 
on more than one approach. While the 
range of estimates for the growth rates 
recommended by commenters for use in 
a constant growth DCF model is 3.69 to 
5.40 percent, most recommendations are 
between 4.39 and 4.88 percent81 See 
Table 1, supra.

While two commenters, NEP and NSP, 
compute fundamental analysis (br-f svj 
estimates using actual data for the year 
1984 because the NOPR requested such 
computations, they recommend placing 
primary reliance on historical dividends 
per share (DPS) growth rates. One of 
these commenters, NSP, states that it 
believes that historical dividend growth 
rates are at least as representative of 
investor expectations as estimates 
derived from other methods. NSP notes 
first that in DCF theory, it is the 
dividend cash flows which constitute 
investment value. Second, the historical 
DPS growth rate estimates show a very 
stable pattern over the 10 year period.

“ NOPR, SO Fed. Reg. at 30.209. Growth from 
retained earnings, or internal growth, is a function 
of the expected rate of return on common equity (rj 
and the expected retention ratio fb). Growth from 
common stock sales, or external growth, is a  
function of how much stock is expected to be sold 
(s] and at what price relative to book value (v). 
Growth from common stock sales can be negative if 
new stock is sold at prices less than current book 
value per share.

81 The recommended growth rates outside this 
latter range are those of NEP (5.24-5.40) and NSP 
(5.00) on the high side and GSA (3.69-3.92) and 
WCG (less than 4.00) on the low side.

and it is reasonable that investors will 
expect this growth to continue.92

NEP estimates 5 and 10 year median 
DPS growth rates of 5.40 and 5.24 
percent, respectively. This commenter 
estimates the median “fundamental” 
growth rate during 1984 at 5.32 percent 
Based on this information, NEP 
recommends that the Commission use of 
growth rate in the range of 5.24 to 5.40 
percent83

NSP examines 10 years historical DPS 
growth rates for electric utilities and 
finds a mean growth rate of 5.48 percent 
and a median of 5.22 percent Using 1984 
data, NSP estimates mean and median 
“fundamental” growth rates of 4.94 and 
5.35 percent respectively. NSP 
recommends a growth rate of 5.00 
percent.84

EEI, Duke, and SCEd recommend that 
the growth rate be estimated solely or 
primarily by analysts' forecasts.85 EEI 
recommends a growth rate of 4.48 
percent based on analysts’ forecasts 
compiled by the Institutional Brokers 
Estimate System. Neither Duke nor 
SCEd recommends any specific number.

EEI contends that academic research 
in finance supports the conclusion that 
financial analyst forecasts are used by 
investors to make investment decisions, 
that analyst forecasts are more accurate 
than predictions based on 
extrapolations of historical trends and 
that stock prices reflect analyst 
forecasts much more than they reflect 
growth estimates based on historical 
growth. EEI contends that the growth 
rate for the DCF model should be the 
one which comes closest to that which 
determines stock prices. EEI further 
argues that thè Commission’s stated 
reason in Order No. 420 for rejecting 
analysts’ forecasts—that they were for 
only 3 to 5 years—is inconsistent with 
the fact that analysts’ five year forecasts 
are not short-term compared to the three 
to six month time horizon of most 
institutional investors, EEI also 
contends that analysts’ forecasts are 
unbiased because analysts serve clients 
with a variety of interests and whose 
only common interest is accurate 
forecasts.86

WCG, which submitted its reply 
comments from the last proceeding to 
support its position, argues that it is 
erroneous to rely on anaylsis’ forecasts 
because the forecasts are biased 
upward by the knowledge of analysts

“ Initial Comments of NSP at 14-35.
83 Initial Comments of ¡NEP at 4-6.
84 Initial Comments of NSP at 13.
85 Initial Comments of EEI at 7-1, Duke at 1-2. and 

SCEd at 1^».
88 Initial Comments of EEI at 7-14.
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that forecasts are used by regulatory 
agencies in making rate of return 
determinations. WCG also argues, as in 
the last proceeding, that the appropriate 
growth rate expectation to focus on is 
the marginal expectation as to growth, 
not the consensus, as represented by 
security analysts.87

FA Staff and Cooperatives base their 
recommendations on fundamental 
analyses similar to that to which the 
Commission gave .great weight in the 
last proceeding. ?

FA Staff treats the “sv” component as 
having a value of zero due to the fact 
that utility stocks as a whole were 
selling at book value during the base 
year. FA Staff estimates expected 
retention as 30 percent and the expected 
rate of return on common equity at 14.7 
percent, with the result that FA Staff 
estimates growth expected by investors 
at 4.4 percent.88

Cooperatives argue first for 
development of separate fundamental 
analysis estimates of expected growth 
for what the Cooperatives classify as 
the nuclear and non-nuclear utilities. 
They then go on to develop an expected 
growth figure of 4.39 percent for the 
industry as a whole on the basis of an 
expected rate of return on common 
equity of 14.83 percent and expected 
retention of 28.5 percent -plus a 
contribution to growth from expected 
issuances of stock at prices above book 
value of .19 percent.89

Concerning estimates of expected 
growth based upon fundamental 
analysis, AUS contends that the results 
of its empirical analysis show that 
internal growth rates are not 
consistently the best explanation of 
electrical utility stock prices. AUS urges 
the Commission to place less emphasis 
on this measure of growth in making 
rate of return determinations.90 AUS 
also contends that historic data for the 
year ending June 30,1985, is more 
pertinent to investor expectations and 
requirements as to return than earlier 
data, because it is only in the period 
ending June 30,1985, that utility stocks 
as a whole began to sell at book value, 
after a long period in which they sold at 
prices less than book value.91 AUS 
contends as well that the fundamental 
analysis approach to growth estimation 
should be based only on estimates of 
retention and of return on equity.92 AUS

87 Reply Comments of WCG at 4-5 and Appendix 
A.

88 Initial Comments of FA Staff at 24.
89 Initial Comments of Cooperatives at 74-87- 
“ Initial Comments of AUS at 42.
91 Id.
“ Initial Comments of AUS at 44-45.

goes on to contend that no adjustment 
should be made in the internal growth 
estimate to reflect additional sales of 
common stock because this "sv” 
component will be zero if the expected 
earned rate of return is equal to the 
utility’s cost of equity.93

CP&L states that the fundamental 
analysis approach should focus only on 
“br,” that since the intent of regulation 
is to allow a rate of return that will 
result in the shares of the utility selling 
at book value, the “sv” adjustment 
should be treated as zero.94

BEC and Southern Company propose 
that all methods be given some weight 
in the analysis of the appropriate growth 
rate. Southern Company urges use of a 
simple average of the results of (1) a 
historical 5 year compound earnings per 
share growth rate, (2) a sustainable 
retention growth rate based on the 
industry average retention rate times a 
sustainable required rate of return, and
(3) analyst forecasts from large 
investment houses. Southern Company 
also recommends that in determining 
each of these growth rate measures, 
individual company values be weighted 
by the value of the utility’s total assets. 
Without specifying its results from each 
of three methods, Southern Company 
recommends a figure of 4.83 percent that 
results from its application of this 
averaging procedure.95

BEC recommends a range between 
4.75 and 5.00 percent {average 4.88 
percent) based on its evaluation of 
historical growth, fundamental analysis, 
and direct analysts, forecasts. Looking 
at 5 and 10 year historical dividend and 
earnings per share growthrates, BEC 
finds a range of 5.3 to 5.6 percent. Using 
current and projected “fundamental” 
analysis growth rate estimates in a 
variable growth DCF model, BEC finds 
equivalent composite constant growth 
rates applicable to the model that the 
Commission adopted in the last 
proceeding of between 4.8 and 5.0 
percent. Finally, BEC finds that direct 
analysts’ forecasts of dividend and 
earnings per share growth during the 
base year are between 4.5 and 5.6 
percent.96

AUS contends that if growth rate 
analysis is based upon fundamental 
growth rate forecasts, historical growth 
rates and analysts’ forecasts, the range 
of possible growth rate choices for the 
year ending June 30,1985, would be 
about 4.50 to 4.75 percent.97 AUS

93 Id.
94 Initial Comments of CP&L at 2.
“ Initial Comments of Southern Company at 3-7 
“ Initial Comments of BEC at 7-26.
97 Initial Comments of AUS at 37

presents in its comments the results of 
an analysis of the association between 
electric utility stock prices and 16 
alternative measures of historical and 
analyst forecasted growth rates, with 
and without consideration of five 
measures of risk. AUS concludes from 
this analysis that the published dividend 
growth projections of Value Line and 
Merrill Lynch best explain the values of 
electric utility common stocks. The 
pertinent growth rates projected by 
Value Line and Merrill Lynch both 
round to 4.6 percent, which AUS notes 
represents the approximate midpoint of 
its 4.50 to 4.75 percent range.98 AUS also 
evaluates a two-stage growth model 
where it recommends that the first stage 
(5 years) use its high growth rate of 4.75 
percent and the second stage (beyond 5 
years) use a 4.5 percent rate.99

SWEPCO urges a combination of 
historical growth and Value Line and 
Morgan Stanley forecasts and 
recommends a growth figure of 4.56 
percent on this basis.100

GSA recommends the use of growth 
forecasts by analysts^and historical 
growth rates. GSA contends that the use 
by the Commission of a constant growth 
DCF model makes the use of estimates 
of long-term growth necessary. GSA 
concludes that the Merrill Lynch steady- 
state growth forecast, with s  mean of 4.0 
percent and a median of 3.9 percent for 
the base year, is the only appropriate 
long-term forecast to use. GSA also 
reviews bi-monthly Value Line four to 
five year growth forecasts in book value 
ranging from 3.62 to 4.17 percent and 
with an average of 3.69 percent. GSA 
computes bi-monthly estimates of the 
market required rate using bi-monthly 
median dividend yields together with (1) 
the Merrill Lynch median 3.9 percent 
growth rate and, alternatively, (2) bi
monthly Value Line book value growth 
rate forecasts.101

BEC and AUS criticize GSA’s reliance 
on estimates of long-term growth by 
Merrill Lynch and Value Line. AUS 
contends that the estimates are below 
the recommendations of most other 
commenters and that GSA offers no 
evidence that investors rely on such 
forecasts.102 BEC contends that GSA is

98 Initial Comments of AUS at 37-41
99 Initial Comments of AUS at 49.
100 Initial Comments of SWEPCO at 4 and 

SWEPCO’s Exhibit 2. It is noteworthy that Exhibit 2 
is inconsistent with the text of the commenter at 
page 4. Exhibit 2 shows an average growth rate of 
3.79 percent, not 4.56 percent.

101 Initial Comments of GSA at 4-8 and Exhibit IV
102 Reply Comments of AUS at 21-22.
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1» error m  the way that it uses the long
term growth estimates because the 
estimates are of expectations for growth 
m the distant future.103

WQG argues that the growth 
component in the DCF analysis should 
be no higher than the 4.0 percent that 
WCG describes as the FA Staff estimate 
for growth in the prior generic rate of 
return proceeding in Docket No. RM84- 
15-000. WCG supports this contention 
with general arguments that equity costs 
have declined and that returns on equity 
expected by investors have declined 
since the base period covered by the 
last proceeding. WCG also argues that 
any “sv" adjustment in a fundamental 
growth analysis by the Commission 
should be negative because the utilities 
that expect to issue common stock are 
the utilities that are generally selling 
below book value.104

BEC argues in response to WCG’s 
latter comment that the use of data only 
for utilities that are selling at less than 
book value gives an inaccurate picture 
of the industry as a whole.105

3. Analysis and Findings
On review of the comments on growth 

rate, the Commission finds no particular 
one that it is willing to adopt completely 
as its own. Instead, the commission 
reviews and evaluates for its analysis 
the underlying factual data presented by 
the commenters for reasonableness and 
for consistency with other information. 
Generally, the Commission finds this 
underlying factual data complementary 
rather than contradictory. Thus, the 
Commission essentially relies on all of 
the data supp ied by commenters in its 
evaluation of rhe growth rate to use in 
its DCF analysis.

As indicated above, the majority of 
commenters’ recommendations for the 
growth rate fall between 4.39 and 4.88 
percent. See Table T, supra. The 
Commission finds a 4.5 percent growth 
rate for the base year based on a range 
of 4.3 percent determined by a two-stage 
growth analysis and 4.7 percent 
determined by a fundamental analysis. 
Thus, the Commission believes its 
analysis is generally consistent with and 
supported by the recommendations of 
the commenters.

Only two commenters, NEP and NSP, 
recommend growth rates higher than 
4.88 percent. These recommendations 
are based primarily on extrapolations of 
past growth rates in dividends per share 
and supported by calculations of actual 
fundamental growth rates during the 
base year period. The Commission finds

103 Reply Comments of BEC at 19-23 
,0’ Initial Comments on WCG at 1 5 
105Reply Comments of BEC at 23-24

these recommendations too high. First, 
absent other data to the contrary, past 
trends in dividends provide useful 
starting points for a growth rate 
analysis. However, other record data is 
suggestive that this past will not be 
repeated over the long term future, the 
relevant period for a DCF analysis. In 
particular, direct analyst forecasts of 
dividend growth which are only for the 
near-term (3 to 5 year) future are 
generally In the 4.5 to 4.9 percent range 
and no one predicts higher growth rates 
beyond that time period. The 
Commission indicates below that it 
places substantial weight on analyst 
forecasts as measures of the near-term 
growth expectations of investors.
Further, the Commission’s analysis of 
the fundamental components of this 
growth, below, suggests that its 
continuation at past levels is unlikely. 
With regard to their fundamental 
analyses, while it may be true that 
investors give more weight to current 
actual growth rate information than to 
either past or forecast data, it is unlikely 
that investors would believe that current 
experience provides a good estimate of 
the long term future.

At the lower end of the range of 
recommendations are those of WCG and 
GSA. Neither WCG nor GSA 
recommends a specific growth rate. 
However, WCG argues that the growth 
rate cannot exceed 4.0 percent The 
Commission is not persuaded by WCG’s 
general arguments of interest rate 
declines as a basis for substantial 
declines in expected growth rates, since 
the Commission believes that they are 
reflected more in declines in dividend 
yields.106 Any decline in the average 
expected long-term rate of return 
attributable to recent reductions in the 
cost of common equity is probably 
minimal due to the uncertainty of future 
interest rates. Further, the effect of any 
such reductions on the expected growth 
rate is muted further by its working only 
on retained earnings growth in a 
fundamental analysis.107

GSA’s recommendations, which are 
based primarily on Merrill Lynch , 
steady-state growth rates and Value 
Line forecasted growth rates in book 
value, are also biased downward. The 
Commission generally concurs with the 
criticisms by AUS and BEG, cited above, 
with regard to GSA’s growth rates being 
significantly out of line with the 
recommendations of the other 
commenters and their relevance more as

‘“ See Section Hi. I., mfra.
107The Commission also agrees with BECTs 

rebuttal to WCG s suggestion that the '•sv term in 
the fundamental analysis be negative
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estimates of growth beyond the near- 
term future.

In determining the growth rate, the 
Commission departs somewhat from the 
last proceeding and chooses to place 
primary reliance on a two-stage growth 
analysis as well as a fundamental (br -f 
sv) analysis. The fundamental analysis 
allows the Commission to evaluate the 
reasonableness of the factors underlying 
and creating the expected dividend 
growth. Estimates of investor growth 
expectations should not be based on 
unrealistic forecasts of utility returns, 
retention rates, and the like. Further, 
since most available forecasts are 
essentially short-term, their 
reasonableness as long-term rates 
should be considered. This can be done 
by evaluating their implications in the 
context of a two-stage growth model.

The Commission also believes that 
both historical and forecast data should 
be used to evaluate the parameters for 
the approaches used. However, where 
historical data is used, there must be 
good reason to believe that the past can 
be used to measure expectations of the 
future.

Also, in this regard, it should be noted 
that the Commission here focuses 
mostly on the primary factual data 
underlying commenters’ 
recommendations rather than on the 
recommendations themselves. The 
Commission evaluates that data for use 
as the parameters in the two adopted 
approaches.

Finally, the Commission believes that 
all relevant data should be used and any 
apparent inconsistencies explained to 
the extent possible. In this regard, the 
growth rate determined in this 
proceeding should be reconcilable with 
the growth rate determined in the last 
proceeding.

The determination of the growth rate 
involves substantial judgment on the 
Commission’s part. While the 
Commission’s perspective is different 
from that of a security analyst or a 
prospective stock buyer, it has the same 
data available to it. It must infer from 
that data the expectations of investors 
on the future prospects of companies 
implied by current market prices. Thus, 
the Commission’s analysis is no more 
precise than any other judgmental 
exercise. The Commission’s analysis 
therefore determines a range for the 
growth rate based on the best available 
data and within the context of each 
analytical approach used. The 
Commission must then decide on a 
specific rate within that range.

With these considerations in mind, the 
Commission estimates that the 
investors' industry average expected
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growth rate during the base year was 4.5 
percent. This is based on a “best” 
fundamental analysis determination of 
4.7 percent and a “best” two-stage 
model determination of 4.3 percent.

a. Fundamental A nalysis. The use of 
the fundamental analysis leads to a 
range of plausible values for the average 
long-term growth rate between 4.0 and
5.2 percent. This is based on the 
following ranges for its components: 
b xr+ sxv= g
(.28)x(14.4) +  (1.5)x(.00)=4.0  
(.32)x(15.4) +  (1.6)x(.15)=5.2 
where
b=average expected long-term retention 

ratio,
r=average expected long-term rate of return 

on common equity,
s =  average expected long-term rate of new 

common stock sales, and 
v =  average expected long-term common 

equity accretion rate, from selling stock 
at prices other than book value.

i. The Retention Ratio (“b ”). The 
range for the expected average long
term retention ratio is based on an 
evaluation of the following primary data 
submitted in the record, or otherwise 
available to the Commission from 
publicly available sources:

1. For a sample of 93 companies, FA 
Staff indicates that Value Line projects 
mean and median dividend payout 
ratios of 71.9 and 71.1 percent, 
respectively, for 1988. This implies 
retention ratios of 28.1 and 28.9 percent 
since the retention ratio equals one 
minus the payout ratio.108 (Note that 
these ratios are presented in percentage 
terms in the text of this order.)

2. Based on composite data, FA Staff 
estimates that, on June 7,1985, Value 
Line projected an industry average 
dividend payout ratio of 82.8 percent for 
the period 1987-89 and that, on June 28, 
1985, it projected a 69.6 percent average 
payout ratio for the period 1988-90. This 
implies retention ratios of 17.2 and 30.4 
percent, respectively.109

3. AUS, on the basis of the June 28, 
1985 report cited by FA Staff, estimates 
that Value Line projects a retention ratio 
of 33.6 percent for the 1988-90 period.110

109 Initial Comments of FA Staff at 18 and 
Attachment B.

108 Id. at 18 and Attachments D and E.
1,0 Reply Comments of AUS at 8. FA Staff bases 

its estimate on the Value Line projections of price- 
earnings ratios and dividend yields. Multiplying the 
price-earnings ratio times the dividend yield 
produces an estimate of the dividend payout ratio 
and one minus this ratio equals the retention ratio. 
AUS bases its estimate on the Value Line 
projections of return on common equity and 
retention growth rate. Dividing the retention growth 
rate by the rate of return on common equity also 
produces an estimate of the retention ratio. Since 
the values for the retention ratios determined by the 
two methods are different and since definitionally 
they should approximate one another, there is an

(The comparable projected retention 
ratio for the 1987-89 period is 31.0 
percent.)111

4. Duff and Phelps projects a near 
term future retention ratio of 30 percent 
for the industry.112

5. The mean, median, and composite 
retention ratio for the industry since 
1975 have been as follows:113

Year Mean
(percent)

Median
(percent)

Composite
(percent)

1975 32.2 31.3 32.5
1976 33.0 32.7 33.6
1977 28.1 30.0 33.0
1978 28.1 30.9 29.5
1979 23.4 27.4 24.5
1980 21.2 24.0 23.8
1981 27.7 30.2 26.2
1982 25.7 27.3 27.4
1983 32.6 33.1 31.3
1984 31.2 33.2 35.2

In evaluating this data, the 
Commission first notes the range of 
projected retention ratios based on 
Value Line data is large, 17.2 to 33.6 
percent. Eliminating the aberrant 17.2 
percent value, this range becomes 28.1 
to 33.6 percent. The Commission also 
notes that all of the Value Line forecasts 
were for the latter half of the base year 
and, thus, may not be representative of 
average near-term future expectations 
during the whole of the base year. In 
particular, the forecasts from the June
28,1985 report are referred to as Value 
Line’s first estimates for 1986.114 Given 
the changes from the report of a few 
weeks earlier, these estimates probably 
represent a departure from the 
projections it reported during the year 
up until then. As a result, the 
Commission is inclined to give less 
weight to these updates. The resulting 
range of Value Line projected retention 
ratios is 28.1 to 31.0 percent.

Actual retention ratios for the recent 
past, especially median and composite 
rates, suggest retention ratios in the 
range of 31 to 33 percent for the near- 
term future absent any significant 
changes in cash flow needs or sources. 
However, the forecasts by analysts of 31 
percent or less for the near-term 
together with the fact that retention 
ratios over the last 10 years have 
generally been less than 30 percent casts 
doubt on the validity of recent past

apparent inconsistency in the projections made by 
Value Line.

1,1 This ratio is determined in the same manner as 
AUS used with data from the later Value Line 
report. See previous footnote and Initial Comments 
of FA Staff at Attachment D.

"* Initial Comments of FA Staff at 18.
113 Initial Comments of BEC at Appendix 6 and 

computer printouts on 100 company sample using 
Compustat data developed by Commission Staff. 
This latter information has been placed in the public 
files.

114 Initial Comments of FA Staff at Attachment E.

values for the long-term future. Based on 
the average historical experience and 
the near-term future projections, the 
Commission believes the range of 
plausible average expected retention 
ratios is 28 to 32 percent. The use of a 30 
percent retention ratio as the 
Commission’s best long-term estimate is 
consistent with the retention ratio 
remaining above 30 percent for the next 
few years, and moving to a rate slightly 
below 30 percent as the long-term 
sustainable rate.

ii. Expected Rate o f Return on 
Common Equity (“r ”). The range for the 
average long-term expected rate of 
return on common equity (“r”) is derived 
from the following data from the record 
or otherwise available to the 
Commission from public sources:

1. Value Line projects average rates of 
return on common equity for electric 
utilities between 14.5 and 14.9 percent in 
1987-1990.115

2. Duff and Phelps estimates that the 
industry average rate of return on 
common equity will be higher than 14.0 
percent during the next several years.116

3. FA Staffs attrition analysis shows 
the following comparison between 
allowed and earned rates of return:117

Year Allowed
(percent)

Earned
(percent)

Attrition
(percent)

1979 13.5
1980 14.3 11.7 1-8
1981 15.3 12.9 1.4
1982 15.8 13.6 i t  1.7
1983 15.3 14.9 ; 0.9
1984 15.3 14.6 0.7

FA Staff defines attrition as the 
difference between the earned rate of 
return in one year and the allowed rate 
of return for the prior year.118

4. The mean, median, and composite 
earned rates of return for the industry 
since 1975 have been as follows:119

Year Mean
(percent)

Median
(percent)

Composite
(percent)

1975 11.6 11.9 11.3
1976 11.6 11.6 11.7
1977 11.6 11.6 : 11.7
1978 11.8 11.8 ' 11.2
1979 11.5 11.6
1900 11.5 11.5 11.5
1981 12.9 13.2 12.5
1982 13.4 13.6 13.4
1983 14.9 15.0 14.6
1984 14.6 15.2 14.6

115 Initial Comments of FA Staff at 19 and 
Attachments B, D, and E.

1,6 Initial Comments of FA Staff at 19.
117 Initial Comments of FA Staff at 20.
119 Initial Comments of.FA Staff at 20.
118 Initial Comments of BEC at Appendix 6 and 

computer printouts on 100 company sample using 
Compustat data developed by Commission Staff. 
This latter information has been placed in the public 
files.
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The Commission believes that rates of 
return, earned and allowed, are unlikely 
to remain at the level of the last few 
years for too far info the future. Interest 
rates and, by implication, common 
equity costs, have generally been 
declining sijice the peaks reached in the 
early 1980's. Average allowed rates of 
return have not declined in the same 
manner yet, probably due to a lag 
between the two series, but they should. 
follow since allowed rates are generally 
based on the costs of common equity. 
Likewise, the Commission expects 
earned rates of return to follow allowed 
rates. Thus, the Commission believes it 
is likely that investors do not expect 
average rates of return on common 
equity at the levels of the recent past in 
the long-term.

On the other hand, the Commission 
notes that, with market-to-book ratios in 
the range of unity and earned rates of 
return on common equity in the 14.5 to
15.3 percent range during 1984, there 
may be good reason to believe that 
investors expect rates of return above
14.5 percent at least for the near-term 
future. This is consistent with the near- 
term forecasts by Value Line of rates of 
return in the 14.5 to 14.9 percent range 
noted above.

The rate of return value needed for 
the retention growth calculation is a 
composite.average of the rates expected 
over future years. In terms of 
expectations that must reflect, in part, 
the recent high allowed and earned 
rates of return in the range of 15 percent 
and above and, in part, average 
historical rates of return generally less 
than 14 percent, the Commission finds 
the range of plausible average expected 
rates of return on common equity to be
14.0 to 15.0 percent. In the Commission’s 
judgment, weighing the near-term 
expected rates with lower long-term 
rates, and considering the fact that in 
the determination of an average long
term composite the near-term 
expectations receive greater weight than 
the longer-term expectations, the best 
estimate for an average expected rate is
14.6 percent. ‘

This discussion and analysis of the
expected rate of return value has been 
presented in terms of rates of return on 
average common equity, since that is 
generally how commenters presented 
their data. However, the rates of return 
on beginning of year common equity are 
more consistent with the evaluation of 
effective required rates of return found 
in the new DCF model in this 
proceeding. This is because effective 
rates are essentially computed by 
dividing return values by beginning of 
year investment values. There is a
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mathematical relationship between the 
rates of return on average and beginning 
of year common equity investment 
values using the growth rate in common 
equity.120 Rather than converting all of 
the above rates to rates of return on 
beginning of year common equity, the 
Commission has chosen to simply 
convert the above-determined range and 
best estimate. Thus, in terms of rates of 
return on beginning of year common 
equity, the Commission finds the range 
of plausible values to be 14.4 to 15.4 
percent and its best estimate, for 
purposes of estimating the retention 
growth portion of the DCF growth rate is
15.0 percent.

The 30 percent retention rate together 
with the 15.0 percent rate of return 
suggests an average expected long-term 
internal growth rate (br) of about 4.5 
percent. This finding is consistent with 
the other related information presented 
by commenters in this proceeding. It is 
consistent with the mean and’median 
near-term retention growth projections 
of Value Line in the order of 4.5 and 4.6 
percent,121 assuming some expectation 
of lower values beyond that time 
following from the discussion above.

BEC estimates average retention 
growth during the 1984 to 1985 period to 
be in the range of 5.1 to 5.2 percent.122 
AUS estimates the average base year 
retention growth as 4.79 percent.123 NSP 
finds the mean and median retention 
growth during 1984 to be 4.94 and 5.35 
percent, respectively.124 Finally, NEP 
finds the median retention growth 
during 1984 to be 5.32 percent.125 The 
recent high retention growth rates found 
by these commenters are not 
inconsistent with the lower projected 
rates. In whole or in large part, they can 
be accounted for by reference to recent 
record high allowed and earned rates of 
return which, as discussed above, the 
Commission does not think reasonable 
to project into the future.

iii. Growth in Common Equity ( “s ”J. 
Three commenters present estimates of

120 It can be shown that the relationship between 
the rate of return on average common equity 
(RACE) and the rate of return on beginning of year 
common equity (RBCE) is as follows:

RBCE=[(2 +  G)/2) * RACE
where G=growth rate in common equity from 

beginning of year to end of year.
The growth rate used in these conversions is 5.9 

percent, the simple average of the range of 5.4 to 6.4 
percent given by commenters. However, the results 
are reasonably invariant using the whole range. For 
the basis for the range, see Initial Comments of FA 
Staff at 23-24 and Cooperatives at 86.

121 Initial Comments of BEC at 15-16 and 
Appendix 11.

‘22 Initial Comments of BEC at 13 and Appendix 9.
123Initial Comments of AUS at 37 and Schedule 5.
124 Initial Comments of NSP at 13 and Appendix 3.
125 Initial Comments of NEP at 5 and Schedule 7.

the average expected long-term rate of 
new common stock sales, “s”. FA Staff 
recommends a value of 1.6 percent.126 
BEC proposes the use of a 1.5 percent 
rate.127 Cooperatives estimate a 1.5 
percent value for use in its industry
wide growth rate estimate.128

Since: (1) All of the recommendations 
are in the 1.5 to 1.6 percent range, (2) the 
Commission belives that estimates in 
this range are equally reasonable, (3) the 
Commission has no policy basis for 
using either the high or low end of the 
range, and (4) the effect of this range of 
the overall growth rate is only a few 
basis points, the Commission believes it 
is reasonable to use the mid-point of this 
range, 1.55 percent.

iv. Accretion Rate ( “ v ”). The range for 
the accretion raté (“v”) depends on 
projected market-to-book ratios. Most 
commenters base their projected ratio 
on the current ratio, which has been 
about unity. With a market-to-book ratio 
of one, the accretion rate is zero. BEC 
evaluates the market-to-book ratio 
implied by Value Line projections of 
rates of return on common equity and 
price earnings ratios and finds a mean 
market-to-book ratio of 1.13 and a 
median of 1.17.129 Since the conceptually 
correct value implied by the 
fundamental analysis is the investors’ 
projected market-to-book value, the 
Commission thinks it reasonable to 
temper the current market-to-book ratio 
data witb the forecasts by Value Line 
which suggest an increasing ratio over 
the near term. This may be attributable 
to the lag between allowed rates of 
return and common equity costs. In 
order to reflect some increase in market- 
to-book ratios, the Commission adopts 
BEC’s proposed rate of 1.13 which yields 
an equity accretion factor of 0.1 percent 
(rounded].

Using its judgment as to the values 
investors are using (implicitly or 
explicitly] in their investment analyses, 
the Commission estimates a growth rate 
of 4.7 percent on the basis of a 
fundamental analysis using the 
following parameters:
b x r + s x v = g  
(.30)(15.0) +  (1.55}(0.1)=4.7

b. Two-Stage Growth M odel.
Similarly, based on the data in the 
record, the use of a two-stage growth 
model produces a range of plausible 
growth rates of 3.9 to 4.7 percent. This is

126 Initial Comments of FA Staff at 23-24.
127 Initial Comments of BEC at 18.
128 Initial Comments of Cooperatives at 87. 
129Initial Comments of BEC at 19.
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based on ranges for the first and second 
stage growth rates of the following:130

Next 5 years 
(percent) Beyond (percent) Composite

(percent)

4.5 3.5 3.9
5.6 4.3 4.8

i. G row th  D u ring  the N e x t F ive  Years. 
The range for the short-term growth rate 
is based on the following basic 
information:

1. During the base year, Merrill Lynch 
projected earnings per share (EPS) 
growth rates of 4.6 pecent (mean) and 
4.8 percent (median).131

2. During the base year, Value Line 
projected EPS growth rates of 4.6 
percent (mean) and 4.8 percent 
(median).132

3. During the base year, the mean and 
median Institutional Brokers Estimate 
System (I/B/E/S) five year projected 
EPS consensus growth rates were 4.5 
percent and 4.2 to 4.5 percent, 
respectively.133

4. During the base year, Merrill Lynch 
projected DPS growth rates of 4.9 
percent (mean) and 4.7 percent 
(median).134

5. During the base year, Value Line 
projected dividend per share (DPS) 
growth at rates of 4.8 percent (mean) 
and 4.5 to 4.6 percent (medians).135

6. During the base year, Salomon 
Brothers’ five year projected normalized 
growth rates were 5.6 percent (mean) 
and 5.6 percent (median).136

'“ These composite average growth rates are 
determined by finding the internal rate of return in 
an expanded form of the DCF model adopted as the 
primary model for use in this proceeding and 
incorporating a different growth rate during the first 
five than years in the remaining years.

131 Initial Comments of BEC at 25 and Appendix - 
16.

‘“ Initial Comments of BEC at 25 and Appendix 
15.

133See Initial Comments of BEC at 25 and 
Appendix 17. Also, AUS determined a median 
growth rate of 4.48 percent from I/B /E /S  five year 
projected earnings per share data during the base 
year. Initial Comments of AUS at 37 arid Schedule 3. 
See also Initial Comments of EEI at Table 1.

134 See Initial Comments of BEC at 25 and 
Appendix 16. Also, AUS determined a median 
growth rate of 4.64 percent from Merrill Lynch 
projections on dividends per share growth during 
the base year. Initial Comments of AUS at 37 and 
Schedule 3.

135 See Initial Comments of BEC at 25 and 
Appendix 15. Also, AUS determined a median 
growth rate of 4.63 percent from Value Line 
projections on dividends per share growth during 
the base year. Initial Comments of AUS at 37 and 
Schedule 3.

136 See Initial Comments of BEC at 25 and 
Appendix 18.

7. Five and ten year historical DPS 
growth rates range from 4.5 percent (10 
yr, AUS) to 5.6 percent (5 yr, BEC), but 
mostly in the range of 5.2 to 5.6 
percent.137

8. Five and ten year historical EPS 
growth rates ranging from 5.3 percent 
(10 yr, BEC) to 8.9 percent (5 yr, BEC).138

9. The Commission’s fundamental 
analysis is based primarily on data that 
could legitimately be considered more 
indicative of the near-term future than of 
the long-term. Thus, this rate could be 
used as another estimate of the short
term growth rate. This rate is 4.7 
percent.

The majority of the direct analyst 
forecasts of dividend and earnings per 
share growth are in the 4.5 to 4.9 percent 
range. Since the Commission is 
persuaded by the arguments raised in 
the comments supporting the validity of 
analyst forecasts being reflective of 
investor’s expectations, at least in the 
short-term, the Commission is inclined 
to place greater weight on these 
statistics than on the historical growth 
rates.139 However, the recent historical 
growth in dividends suggests that 
investors may believe a range of 
plausible near-term future growth rates 
in dividends of 5.2 to 5.6 percent. 
Considering both sets of data, the 
Commission estimates an expected 
average growth rate over the next five 
years of 4.8 percent. The Commission 
notes that this rate is consistent with a 
downward trend in growth rates from 
the current level of between 5.2 and 5.6 
percent to a rate of between 4.0 and 4.5 
percent over the first five years.

ii. G row th  B eyond F ive  Years. The 
evaluation of the expected growth rate 
beyond five years is more difficult, but 
the Commission can look to some 
estimates that have been used by others. 
The only published rate described as a 
long-term growth rate that could be used 
in the second stage of a DCF analysis is 
that of Merrill Lynch.140 It publishes a 
rate referred to by the GSA as an 
average long-term growth forecast. For 
the base year, this rate is estimated to 
be 4.0 percent (mean) or 3.9 percent 
(median). GSA also refers to dividend 
and price growth histories for extended

137 Initial Comments of AUS at 37, BEC at 9, NEP 
at 4, NSP at 13, and SWEPCO at Exhibit 2.

138 Initial Comments of BEC at 9 and SWEPCO at 
Exhibit 2.

is» vVith regard to the use of analyst forecast 
data, the Commission stands by its discussion in 
Order No. 420, 50 FR 21819. Further, the Commission 
generally concurs with the contentions made by EEI 
and AUS to the effect that stock market prices 
reflect these forecasts. However, the Commission 
does not agree that this implies that these rates are 
the appropriate rates to use in a DCF analysis 
where the model calls for the investors’ average 
long-term growth rate.

140 See Reply Comments of BEC at 22.

holding periods to obtain the bottom end 
of its range of second stage growth 
rates, 3 to 4 percent.141

Other data in the record relevant to 
the determination of the long-term 
expected growth rate are:

1. AUS uses as a second growth rate 
the lower end of its range of plausible 
growth rates, 4.5 percent.142

2. Cooperatives, in Reply Coments, 
use a 4.0 percent rate for their second 
stage based on analysts’ forecasts of 
sustainable growth.143

3. In both of the two-stage growth 
studies referred to in Order No. 420 (by 
Detroit Edison and Cooperatives), the 
second stage growth rate was 4.0 
percent.144

The Commission also bases its 
estimate of a long-term rate applicable 
to the period beyond five years on its 
own fundamental analysis of retention 
growth, which some refer to as a 
sustainable growth fate method. 
Sustainable growth analyses are 
essentially fundamental growth 
analyses where it is assumed that firms 
are expected to earn, or average, their 
cost of capital. From its analysis of the 
above, the Commission believes a 
second stage expected growth rate 
above 4.3 percent is unlikely. With a 
retention ratio of between 28 and 30 
percent, which is the Commission’s best 
estimate of the long-term ratio, a 4.3 
percent retention growth rate implies 
average long-term rates of return on 
common equity in the range of 14.3 to
15.4 percent.145 The Commission cannot 
see any basis for believing that 
investors expect such historically high 
rates of return into the distant future. On 
the other hand, a 4.0 percent retention 
growth rate, together with the above 
projected retention ratios, implies 
expected rates of return on common 
equity of between 13.3 and 14.3 percent, 
which seem more reasonable for long
term expectations.146 While there is 
some possibility of retention growth 
rates somewhat below 4.0 percent, the 
Commission finds such rates unlikely. 
On review of this data, especially in 
light of the sustainable growth analysis, 
the Commission estimates the expected 
second stage long-term growth rate to be
4.0 percent.

141 Initial Comments of GSA at 7-8.
142 Initial Comments of AUS at 49.
143 Reply Comments of Cooperatives at 41.
144 Order No. 420, 50 FR 21818.
145 Pursuant to the Commission’s earlier 

discussion of rates of return on average versus 
beginning of year common equity, these rates 
should be viewed as the latter for purposes of 
evaluating the proper growth rate for the model 
adopted in this proceeding. In terms of rates of 
return on average common equity values, this range 
is 13.9 to 15.0 percent.

146 In terms of rates of return on average common 
equity, this range is 12.9 to 13.9 percent.
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Using a two-stage model with a 4.8 
percent growth rate for the next five 
years and a 4.0 percent rate beyond, the 
average expected long-term growth rate 
is 4.3 percent.

c. Conclusion. Taking the fundamental 
analysis result of 4.7 percent together 
with the two-stage model result of 4.3 
percent, the Commission determines 
that the average expected growth rate is 
4.5 precent.

F. C orrobo ra tive  Evidence

1. Introduction

In. the NOPR, the Commission 
requested that eommenters support their 
estimates of the market required rate of 
return with corroborative evidence. The 
Commission did not specify any 
particular types of corroborative 
evidence for eommenters to focus on.

Few eommenters provided analysis of 
corroborative evidence in support of 
their recommendations. The types of 
evidence submitted by eommenters for 
corroboration included some risk 
premium analyses, earnings valuation 
analyses (earnings-price and market-to- 
book ratios], and a two-stage DCF 
model. The Commission reviews this 
evidence and other publicly available 
data below.

2. Risk Premium Analyses

There are two general approaches to 
estimating the market required rate of 
return on common equity. It can be 
estimated directly by estimating its 
component parts, the factors for which 
investors ask compensation. Those 
factors are the real time value of money, 
a premium for expected inflation, and a 
premium for risk. Alternatively, it can be 
estimated indirectly on the basis of the 
return expectations embodied in the 
prices investors are willing to pay for 
stocks. The latter approach is 
essentially the discounted cash flow 
method in all of its variations, including 
the evaluation of earnings-price and 
market-to-book ratios which are 
addressed below. The direct approach is 
usually referred to as the risk premium 
approach and also has many variations. 
These variations can generally be 
categorized on the basis of the base 
rate 147 with which the estimated risk

147 Examples of what is meant by the term “base 
rate" here include the yields on Treasury bills and 
on A-rated public utility bonds. Each of these yield 
series already takes account of different types and 
amounts of risk. Thus, when common stock required 
rates of return are compared to them, different 
premiums are expected. The expected premiums 
will vary with the amount and types of risks already 
embodied in the base rate.

premium is supposed to be added, or 
otherwise combined.

Two eommenters offered, as primary 
or corroborative evidence, estimates of 
market required rates of return on 
common equity for electric utilities 
based on risk premium analyses. AUS 
based its estimate on the risk premium 
of common stocks over public utility 
bonds. NSP looked at risk premiums of 
public utility common stocks over 
Treasury bonds and over public utility 
bonds based on the Commission’s 
findings in Order No. 420.

AUS estimated a base year average 
market required rate of return of 16.30 
percent, based on the addition of a 3.96 
percent risk premium to the base year 
average yield on newly issued A-rated 
public utility bonds of 12.34 percent. The 
risk premium is based on the long-term 
average realized risk premium of 
common stock over high grade corporate 
bonds (for the period 1926 to 1984), 
adjusted for estimated differences in 
risk between A-rated public utility 
bonds and AAA-rated corporate 
bonds.148

NSP contends in its comments that a 
15.25 to 16.00 percent market required 
rate of return is suggested by risk 
premiums of 3.5 percent over 
government bond yields and 2.0 percent 
over public utility bond yields, where 
these premiums are based on the 
Commission’s findings in Order No. 420. 
Average yields on 10 and 20 year 
constant maturity Treasury bonds were
11.75 and 11.89 percent, respectively for 
the base year in the current proceeding. 
NSP simply added these yields together 
with the 3.5 percent premium and 
produced required common equity 
return estimates of 15.25 to 15.39 
percent.149 Similarly, NSP added the 2.0 
percent premium to base year averages 
of public utility bond yield composites 
(by rating class), which ranged from 
13.10 to 13.96 percent, to produce a 
range of required common equity returns 
of 15.10 to 15.96 percent.

Before addressing the specifics of 
these comments, the Commission notes 
some concerns with the reliability of 
risk premium estimates of market 
required rates of return. As the

148 The average realized rate of return on common 
stock over the period was 9.5 percent versus an 
average return of 4.4 percent on high grade 
corporate bonds. The yield spread between A-rated 
public utility bonds and AAA-rated corporate bonds 
for the base year was 1.14 percent. Adding this to 
the average return on high grade corporate bonds of 
4.4 percent produces an estimate of the average 
return on public utility bonds of 5.54 percent. When 
this rate is subtracted from the 9.5 percent average 
historical common stock return, a risk premium of 
3.96 percent is produced. See Initial Comments of 
AUS at 51.

149Initial. Comments on NSP at 23.

Commission stated in Order No. 420, it 
is difficult to estimate wrhat risk 
premiums actually are, because they are 
not directly observable and because 
they are likely to vary over time.150

First, there are good reasons to 
question thè stability of risk premiums 
of utility common stock returns over 
bond yields or other common stock 
returns, especially for recent years. 
Electric utilities, along with the energy 
sector of the economy as a whole, have 
experienced tremendous changes in the 
recent past—OPEC, Three Mile Island, 
etc. These changes have surely had an 
impact on the relative risk of electric 
utility investments (both stocks and 
bonds) to investments in other segments 
of the economy. Because of this, the 
relationship between the risk of, and 
market required rates of return on, 
utility common stocks and all industry 
common stocks has probably changed. 
The relationship between the risk of 
utility and all industry bonds has 
probably also changed.

Second, as the Commission stated in 
Order No. 420,151 the historical 
relationship between debt and equity 
securities changed in 1979 when the 
Federal Reserve Board changed its 
policies. Prior to 1979, its objective was 
to stabilize interest rates. In 1979, 
however, it began to focus on 
maintaining a stable monetary 
aggregate. Since then, interest rates 
have been more volatile. This has 
affected the risks associated with long 
term bonds more than it has common 
stock.152

These changes in relative risk 
between utilities and other industries 
and between debt and equity securities 
arising from these events have probably 
not produced stable risk premiums. At

150 50 FR 21821.
151 Id.
152 See Reply Comments of WCG at 12. As 

evidence of this change, one study referred to by 
WCG estimates that the standard deviation in the 
rates of return on bonds in duration from 1 to 8 
years had a range of 2.26 to 5.43 during the period 
January 1977 to September 1979, just prior to the 
Federal Reserve policy change in October 1979. 
However, that range of standard deviations for 
these different duration bonds was 5.15 to 20.4 
during the two year beginning January 1980. In 
contrast, the standard deviation of rates of return 
on common stocks hardly changed at all between 
these two periods. It was 17.46 during the first 
period and 17.55 during the later period. (Zvi Bodie, 
Alex Kane, and Robert McDonald, “Why Haven’t 
Nominal Rates Declined?” Financial Analysts 
Journal, March-April 1984, p. 16.) Other evidence is 
found in the changed relationship between bond 
and common stock yields. Whereas prior to 1979 
AAA-rated utility bonds and utility dividend yields 
tracked one another closely, since that year the 
bond yields have been significantly higher. [See, for 
example, Dennis B. Fitzpatrick, “Does the Negative 
Risk Premium Really Exist?’ ” Public Utilities 
Fortnightly, July 8,1982, p. 27.)
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the least, the Commission believes that 
the measurement of the current 
premiums is made more difficult by 
these factors.

For these reasons, the Commission is 
reluctant to place any great weight on 
risk premium analyses in general other 
than those based on a simple ranking of 
securities. In other words, the 
Commis'sion accepts the notion that, for 
instance, an A-rated public utility bond 
remains more risky than a Treasury 
bond. However, the Commission 
believes it would be difficult to estimate 
current risk premiums. Further, given the 
Commission’s understanding of the 
effects of these recent events, the 
Commission will not be easily 
convinced of claims that the risk 
premium between two securities is 
relatively constant.

Turning now to the specifics of the 
AUS analysis, the Commission finds it is 
flawed in its conceptual framework. By 
adjusting the base rate from “high grade 
corporate bonds” to “A-rated public 
utility bonds,” the AUS analysis simply 
changes the base upon which common 
stock returns are compared. These 
common stock returns, however, are for 
all common stocks, not just electric 
utility stocks. What is needed is an 
adjustment to the risk premium (over 
high grade corporate or public utility 
bonds) for the difference in risk between 
utility common stocks and all common 
stocks. Even if one assumes that the 
other parts of its analysis are correct, 
AUS has produced an estimate of the 
average long-term risk premium of all 
common stocks over public Utility 
bonds. This is useful for the current 
proceeding only if one assumes that 
utility common stocks are equal in risk 
to all common stocks. There is no record 
evidence to support such an assumption.

In Order No. 420, the Commission 
adjusted a 5.9 percent historical realized 
risk premium of common stock returns 
over Treasury bonds for the lower risk 
of utility common stocks by using a 
“beta” measure of relative risk.153 The

153 “Beta” is a measure of risk derived from a 
theoretical model of capital markets, known as the 
Capital Asset Pricing Model (or CAPM). According 
to the hypothesis underlying this model, a security’s 
risk may be divided into two parts: a “systematic” 
or market-related risk component which cannot be 
eliminated by diversification and an 
“unsystematic,” residual risk component which can 
be eliminated through diversification in efficient 
portfolios. Systematic risk (measured by “beta”) 
refers to the tendency of all securities to move “with 
the market,” although the magnitude of the 
movement obviously varies among securities. As 
general supply and demand pressures act in capital 
and related money markets to push equilibrium 
required rates of return up and down over time, 
some securities experience greater than normal 
swings while others experience less. Those 
securities that move in perfect "lock-step” with the 
market will have beta values of one. Those that 
move less (more) than proportionately with the

average electric utility beta of between 
.65 and .70 multiplied times the 5.9 
percent corporate common stock risk 
premium yields a utility common stock 
risk premium (over Treasury bonds) of 
between 3.8 and 4.1 percent. Using a 
base year (ending June 30,1984) average 
Treasury bond yield of 12.25 percent, the 
Commission derived a 16.1 to 16.4 
percent required return estimate. The 
comparable average Treasury bond 
yield for the current base year (ending 
June 30,1985) of 11.89 percent, together 
with this risk premium range, produces 
required return estimates of 15.7 to 16.0 
percent.154 But, as the Commission 
stated in Order No. 420 and discusses 
above, even these adjusted historical 
risk premium estimates probably 
overstate actual premiums since the 
1979 Federal Reserve policy changes.

Further, given the Commission’s new 
awareness of differences between 
nominal and effective rates of return, it 
seems that further adjustments are 
required in this type of risk premium 
analysis. The above-referenced 
historical risk premium is based on 
differences between annual effective 
rates of return, not on nominal rates. For 
proper comparison, the Treasury bond 
yield should probably be converted to 
an effective rate before adding the 
above risk premium and the final value 
should be compared to the 
Commission’s estimate of the effective 
required rate of return based on its DCF 
analysis of 15.32 percent. The effective 
Treasury bond yield equivalent to the 
semi-annual nominal rate of 11.89 
percent is 12.2 percent (rounded).
Adding the above-referenced range of 
risk premiums of 3.8 to 4.1 percent to 
this rate produces estimates of the 
effective market required rate of return 
between 16.0 and 16.3 percent.155 While

market will have beta values less (greater) than one. 
Although the existence of systematic risk arises 
from general market factors, its relative importance 
to the risk in individual securities depends on 
factors unique to the securities, e.g., the capital 
structure of the firm. On the other hand, 
unsystematic risk relates solely to factors peculiar 
to the individual securities, e.g., labor difficulties or 
regulatory climate. Investors, by efficiently 
diversifying their portfolios, can eliminate this 
source of risk. And, as many investors act likewise, 
the market prices of the stocks can be expected to 
reflect only systematic risk.

'“ See Order No. 420, 50 FR 21821. In Reply 
Comments, WCG does a similar analysis using the 
historical risk premium between common stocks 
and short term Treasury bills to produce an 
estimate of the base year required rate of return of 
10.9 percent. However, the Commission finds this 
estimate inadequate on its face, because it barely 
reflects average utility yields for the base year.

'“ The comparable rates for the last proceeding 
were 16.4 to 16.7 percent, based on the conversion 
of the semiannual nominal Treasury yield of 12.25 
(from Table 3) to its equivalent effective rate of 12.6 
(rounded).

•“  The relationship between nominal and

the difference between this rate and the 
Commission’s DCF estimate of 15.32 
percent appears large, this evidence is 
not sufficient to warrant rejection of the 
DCF estimate. This is especially true 
given that, as discussed above, the 
Commission has reason to believe the 
risk premiums have fallen in recent 
years.

With regard to the NSP comments, the 
Commission observes that NSP presents 
no new information on risk premiums. 
As such, there is little to comment on 
except to note that NSP overstates 
somewhat the actual risk premiums 
found in the last proceeding. The actual 
risk premiums implied by the 
Commission’s determination in the last 
proceeding were (1) 3.00 and 3.14 
percent over 20 year and 10 year 
constant maturity Treasury bonds, 
respectively, and (2) 1.73 percent over 
the composite of newly issued public 
utility bonds. Because of this, NSP’s 
analysis produces required rate of return 
estimates above those of the 
Commission. The Commission shows 
below that the risk premiums implied by 
its findings in the last proceeding are 
comparable to those found in this one.

Finally, consistent with the analysis 
supporting the new DCF model adopted 
in this proceeding (Section III.A., supra) 
the Commission is sensitive to the 
difference between nominal and 
effective yields or rates of return. In 
comparing interest rates of different 
securities, and in evaluating risk 
premiums, it is important that the rates 
be expressed in comparable terms or 
that the analyst be able to evaluate the 
effects of any differences. All rates 
could be converted to comparable units 
through the mathematical relationships 
that exist between them.186 However, 
this means changing the rates from their 
published values. The Commission does 
not wish to proceed down that path at 
this time. Instead, the Commission 
thinks it reasonable to simply observe 
the direction of the changes that would 
take place if one did the conversions.

Bond yields are most commonly 
presented as nominal rates with semi
annual compounding, since interest 
payments are made twice a year. This 
rate primarily reflects the interest 
payments received by the lender during 
the course of each year and ignores any 
additional return that he may obtain by 
reinvesting this interest income in the 
same or other investments. The model

effective rates, repeated here for the reader’s 
convenience, is as follows:

[ (nominal rate) i -
1 + ---------:----------- I “  —1

m J
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used in this proceeding produces 
estimates of the investors’ effective 
required rates of return on common 
equity. These rates include the effects of 
reinvesting earnings. Thus, these rates 
are not comparable to the published 
bond yield figures.

To make these rates comparable, the 
bond yields could be converted to 
effective rates or the effective common 
equity rates could be converted to 
nominal rates. Since common stock 
dividends are paid out quarterly, when 
investors think of nominal market 
required rates of return on common 
equity, they may think in terms of 
nominal quarterly rates, i.e., nominal 
rates with quarterly compounding.
While nominal quarterly rates are not 
strictly comparable to nominal semi
annual rates, the difference is generally 
less than the difference between them 
and the effective rate.

In this proceeding, the average 
nominal quarterly required rate of return 
on common equity equivalent to the 
15.32 percent effective required rate is 
14.51 percent. If one were to convert this 
to a semi-artnual nominal figure, the rate 
would increase to 14.77 percent.137 The 
import of this is that when one compares 
the nominal quarterly rate with a rate 
for a lower risk security that is 
expressed as a nominal semi-annual 
figure, the risk premium between the 
two is understated.

Table 3 presents selected interest 
rates for the base year for this 
proceeding (ending June 30,1985) and, 
for comparative purposes, the base year 
for the last proceeding (ending June 30, 
1984). A  p r io r i,  the least that can be said 
about the estimated average market 
required rate of return on common 
equity for electric utilities is that it 
should generally be above the base year 
interest rates presented in Table 3. The 
estimate of 15.32 percent found 
reasonable in this proceeding (section
III. E.3., supra ) meets that standard. 
Further, applying this year’s DCF model 
to the data for the base year ending June 
30,1984, produces an estimate of the 
market required rate for that year also 
consistent with the interest rates during 
that year.158

157 Specially, the nominal semi-annual rate 
equivalent to the nominal quarterly rate of 14.51 
percent is 14.77 percent. These rates are determined 
from the equation of the previous footnote, based on 
an effective rate of 15.32 percent and m values of 2 
(for nominal semi-annual) and 4 (for nominal 
quarterly).

158 The effective required rates presented in Table 
3 are derived using the new model and data for the 
^ear ending June 30,1984— average dividend yield 
of 10.74 percent and a growth rate of 4.30 percent.
I he nominal equivalent rates are derived from the 
mathematical relationship between the rates 
explained above.

Table 3 —Selected Interest Rates 159

Year jsnômg

6/30/84 
(percent) j

6*30/85
(percent)

Treasury biHs:(new 3 m orith)„............ r 9.24 B176
Commercial paper (new. 3 month)...... •9.65 9/17
Treasurybond yields:

10 year constant maturity............. t12.>M 14775
20 year constant maturity............ 12.25 J1:89

Moody/s public utility Aerated pre-1
ferred stock........................................ 12.82 12.45

Moody's public utility .bond yields:
A aa................................................. . '12.84 T2.47
Aa....-_______ _______________ l 13,44 : 13.10
A....................................................... 13.80 13.53
Baa.................................................. 14.41 13.96

43.79 13.27
Yields on recently issued bonds:

Moody's new A-rated.................... 12.96 12.37
Composite average....................... 13.52 •13.11

DCF estimates .of the average ; 
market required rate o f «return .on 
common equity for eiectric utilities 
using new model:

Nominal quarterly rate................... 15.03 14.51
Nominal semiannual, rate—........ i 15.31 14.77
Effective rate................................. . •15.90 15.32

is« Average of monthly rates for specified periods. 
Sources: Federal. Reserve Statistical Release G.13 (various 
dates) and Moody s 1985 Public Utility Manual.

Generally, as one moves down the list 
of securities in Table 3, the greater the 
associated risks and the higher the 
lenders’ or investors’ required rate of 
return. While there may be 
circumstances where the relative 
position of one or more of these 
securities may change far:short periods 
of time, these -circumstances are not the 
norm. The relative positions depicted in 
Table 3 are consistent with the 
Commission's understanding «of the 
relative risks of the referenced 
securities. Federal government securities 
are of lower risk than commercial or 
industrial securities. Short-term, 
securities are less risky than long-term 
securities. Lower bond ratings imply 
higher risks and higher required rates of 
return.

With reference to Table 3, two 
additional points are worth noting. First, 
in all cases, the .reduction in the rates 
from the year ending June .30,1984, to 
the year ending June 3Q, 1985, is roughly 
between 30 and 60 basis points. Thus, 
there is a general consistency in the' 
various rates, including the estimated 
market required rate on common equity, 
from one year to the next. Second, as 
noted above, if the Commission were to 
express the rates in this table on 
comparable bases—quarterly nominal 
or semi-annual nominal or effective, the 
risk premiums between the debt amd 
preferred securities and the common 
stock would appear greater than those 
depicted.

In conclusion, the 'Commission finds 
no inconsistency between its finding of 
an effective required rate of return for

M l

the hase year <af 15.32 percent and 
interest rates, in gerieral, for the same 
time period. TheimpliediriSk premiums, 
while smaller than long-term historical 
data would suggest, appear very 
plausible, especially in flight df the 
changed relationship between debt and 
common stock sinoe 1979.

3. Market-to-Book and EamingsdPrice 
Ratio Evidence

Two commenters present, as 
corroborative evidence, analyses based 
on earnings-price (E/P) and market-to- 
boak (or price-hook, P/B) ratios.

FA Staff states that the market cost of 
common equity should be bracketed by 
the E/P ratio and the expected rate c f  
return on common equity. FA Staff first 
looked at the relationship between the 
market cost of common equity and E/P 
ratios. FA Staff states that when the P/B 
ratio is one, the E/P ratio correctly 
estimates the market cost of common 
equity. When the P/B ratio ;is shove one, 
the E/P ratio is said to understate the 
market cost. When the P/B ratio is 
below one, the B/P ratio overstates the 
market cost. Employing its base year 
estimated dividend yield of 10.22 
percent with its projected payout ratio 
of 70 percent, FA Staff estimates an E/P 
ratio of 14.60 percent,160 which i t  claims 
is consistent with the above reasoning, 
with .a P/B ratio slightly in excess o f 
one, and its estimated cost of common 
equity of 14.62 percent.161

Divided
Earning-PriGe ■!1D22=  = --------- =  .1460.

Rdtl°  Dividend .70
Payout Ratio

FA Staff-also evaluates the expected 
rate of return on common equity f  or 
expected rate of return on book) with 
reference to the P/B ratio. Reasoning 
similar to that in the preceding 
paragraph is applied to the relationship 
between these two values. When the P/ 
B ratio is above one, FA Staff states that 
the expected rate of return on book 
value overstates the cost of common 
equity. When the P/B ratio is below one, 
the expected rate of return understates 
the cost of common equity. When the P/ 
B ratio equals one, the expected rate of 
return on book value equals the cost of 
common equity. Using this reasoning,
FA Staff argues that its estimate of the 
expected rate ofTeturn on book value of
14.7 percent, together with a current P/B 
ratio slightly above one, is consistent

1S0This is estimated as follows by FA Staff: 
181 Initial Comments of FA Staff at 25-26 and 

Attachment F.
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with its cost of common equity finding of 
14.62 percent.162

Cooperatives present an E/P ratio 
analysis similar to that of FA Staff. 163 
Cooperatives do this analysis for their 
nuclear and non-nuclear samples of 
companies, as well as for the combined 
industry average. For the industry as a 
whole, Cooperatives use their base year 
median dividend yield of 9.94 percent 
and a projected payout ratio of 71.5 
percent to derive an E/P ratio of 13.90 
percent.164 Since Cooperatives estimate 
the industry’s average P/B ratio to be 
1.14 percent, an upward adjustment of 
.69 percent is made to the E/P ratio to 
obtain an adjusted ratio of 14.59 
percent.165 Cooperatives claim that this 
is consistent with their 14.55 percent 
estimate of the cost of common 
equity.166

In Reply Comments, both FA Staffs 
and the Cooperatives’ analyses are 
criticized on a number of grounds. Since 
the E/P analyses of bo’th are essentially 
equivalent in method, criticisms of one 
are applicable to the other. AUS 
criticizes the E/P analyses in three 
ways. First, it states that the analyses 
did not use actual E/P ratios. Second, 
the analyses mismatch estimated 
(forecasts of) dividend payout ratios 
with historical average dividend yields. 
Finally, AUS argues, apparently as an 
alternative to the above arguments, that 
actual E/P ratios provide misleading 
corroborative evidence since such E/P 
ratios essentially disregard price being a 
function of expectations.

According to AUS, E/P ratios are 
historical rates and the only way these 
can provide a reasonable estimate of the 
market required rate on common equity 
is if investors expect both the current 
earnings rate and the current payout 
ratio to remain constant into the future. 
AUS points out that FA Staff provides 
proof of neither. As a more proper 
method, AUS takes its base year median 
E/P ratio of 14.654 percent and adjusts it 
by its estimate of the growth rate (4.6

percent) to obtain a “properly matched” 
E/P ratio of 15.34 percent (14.654 x 
1.046=15.34). AU$ also takes its own 
“adjusted” dividend yield of 10.26 
percent (in lieu of FA Staff’s 10.22) 
together with its estimate of Value 
Line’s implicit forecast of the dividend 
payout ratio of .664 and, using FA Staffs 
formula, derives an estimated E/P ratio 
of 15.45 percent.167

BEC argues that when the P/B ratio is 
equal to one, FA Staffs two tests are 
one.168 Both BEC and NSP make the 
point that the tests are not independent 
checks on the DCF-derived results, since 
they are essentially based on the same 
estimates of certain parameters, 
especially the expected rate of return on 
Lommon equity.169

As stated above, these“approaches 
can be considered variations of 
discounted cash flow analyses since 
they rely on the theory that stock market 
prices are based on the discounted cash 
flows to investors. Specifically, the E/P 
ratio is a particular form of DCF model, 
being derived from the general form 
with certain simplifying assumptions 
made about the cash flow stream 
expected by investors. The P/B ratio 
analysis is based on a comparative 
analysis of the investors’ expected cash 
flows relative to the market value of 
their investment and the expected cash 
flows relative to the book value of their 
investment. Like the typical DCF models 
used to estimate required rates of return, 
these approaches attempt to infer 
investors’ required rates of return by 
reference to some valuation of the 
investors’ expectations embodied in 
stock market prices.

The Commission would, in general, 
agree with the criticism of BEC and NSP 
that the tests are not independent 
checks on the DCF-derived results, but 
only to the extent that these analyses 
relied on the same empirical data. While 
it is true that both market prices (P) and 
book values (B) are embodied

'“ Initial Comments of FA Staff at 26.
,s:t Initial Comments of Cooperatives at 89-91 
,(i4 Using the formula given in reference to FA 

Staff's analysis above, the'E/P ratio is estimated as 
(tie ratio of the dividend yield to the dividend 
payout ratio, or .095)4 divided by .715 equals .135M).

,es The adjustment used by Cooperatives is as follows:

Underestimation [Growth in Total 
Common Equity

|4—Market-to-Book Ratio| (1-1.14)
---------------— ----- ------------------= |5 .6 2 ) • -------------  = .6 9
|Market-to-Book Ratio! (1.14)

,u,\Initial Comments of Cooperatives at 89. 1,18 Reply Comments of BF.C at 25.
167 Reply Comments of AUS at H. ,s9 Reply Comments of BF.C at 25. NSP at 12
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somewhere in ,the DCF model used ¡by 
the Commission’(market ¿price is the 
denominator .of the dividend yield ¡and 
book value is .the denominator of the 
return on common equity), the 
Commission believes there is value in 
looking at P/B ¡ratios .also. The 
evaluations of P/B ratios does provide 
some corroboration of the model results, 
even if that is simply a check on the 
internal-consistency of the assumptions 
made about the parameters in 
estimating the required rate of return. 
Secondly, the hook value used in the P/ 
B ratio is unlikely to he the same as that 
embodied in the average expected long- 
run rate of return on common equity 
component -of the grow th rate.
Therefore, the Commission believes that 
the evalua tion of the P/B ratio does add 
additional information to the analysis. 
Likewise, the Commission believes that 
the E/PTatio provides insights as to the 
internal consistency erf the model’s 
empirical results even though both the 
numerator and the denominator of the 
ratio may be employed «elsewhere in the 
model.

Along «similar lines, the Commission 
does not agree with the criticism by BEC 
that FA Staffs two tests are redundant 
when the P/B ratio is one. Since the 
tests look at different empirical data, or 
at least look at the same data from a 
different perspective, the Commission 
btelieves that there is value in to e  
analysis.

The Commission shares the -concerns 
of AUS with regard to the E/P analyses 
of FA Staff and Cooperatives. Without 
any apparent explanation, these 
analyses estimate an E/P ratio on the 
basis of an actual base year average 
dividend yield and some expected long- 
run average payout ratio. The resulting 
value is not an actual E/P ratio 
applicable to the base year. The ratio 
also appears to mismatch past and 
forecast data. Because of this, the 
resulting E/P ratios obtained bv both FA 
Staff and C Cooperatives are difficult to 
evalua te. The method of using a 
forecasted dividend payout ratio does 
not seem to counter the third .concern .of 
AUS, shared by the Commission, that 
the straight-forward use of an E/P ratio 
is misleading since it is not based on the 
long-run expectations that the theory 
says are the basis far market prices.

The specific E/P model derived by FA 
Staff appears to call for using an 
earnings rate for the forthcoming 
year.170 171 The method-of FA Staff and

110 1,1 .See Initio! Comments of FA Staff at 
Attachment *F.
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Cooperatives dues not appeartto 
produce that result. A?US proposes that 
the expected .growth trate be ¿used to 
adjust the average actual E/P ratio for 
the base year. The Commission agrees 
that this would produce a result 
consistent with the theory underlying 
FA Staff-s model. Using AUSis estimate 
of the average E/P ratio for the base 
year of 14.65 percent with the 
Commission^ estimate of expected 
growth, 4.5 percent, yields a value of 
15.31 percent. The Commission believes 
this value is roughly corroborative of the 
Commission’s estimate of the effective 
market required rate of .-return, taking 
into account the differences in the 
assumptions underlying the two models.

With regard to FA Staff’s  evaluation 
of the expected rate of return on 
common equity vis-a-vis the P/B ratio, 
the Commission finds corroboration 
from the average P/B ratio of one during 
the base year172 and its ¡determination of 
the average expected long-term rate of 
return >on common «equity. As explained 
in the Commission's discussion of the 
growth rate, the expected rate of return 
on common equity most closely 
comparable to the effective required 
rate of return on common equity and the 
appropriate one to use for the 
determination of the growth rate in the 
model the Commission adopts in this 
proceeding is 15.0 ¡percent173 This rate is 
based on expectations of returns 
divided by beginning of year common 
equity investment, in contrast to toe 
more typical presentation of-common 
equity rates o f return baaed on average 
investment over the year. Thus, given a 
P/B ratio of one, and the resultant a  
p r io r i -expectation ¡that the expected 
return on market price should 
approximate the expected return on 
book value, the Commission finds this 
data also consistent with its 
determination in this proceeding.
4. GSA’s Two-Stage DCF Model

GSA uses a two-stage DCF model to 
check the results it obtained from its 
constant growth model. Its two-stage 
model is based on annual dividend 
payments, a four year period for the first 
stage of growth, and a 20 year period for 
the second stage. As with GSA’s 
primary constant growth model, it 
estimates the market required rate o f 
return on a bi-monthly basis .and 
averages these values over toe base 
year. GSA employs bi-monthly 
estimates of the short-term growth rate

172 Cooperatives estimate of the industry-wide,#/ 
B ratio of 1.14 times is based on -date for the last 
month of the base year. It is .therefore.-nol reflective 
of average conditions during the,base yean.

'1%.See Section III.E, supra.

ranging from 4.5 to 4.9 percent )rounded) 
over the course of toe year. For each bi
monthly determination, GSA employs a 
range of long-term growth rates from 3.0 
to 4.0 percent. From this analysis, GSA 
determines an average required rate of 
13.86 percent for the year using a 3.0 
percent growth in the second stage and 
an average required rate o f 14;6Q percent 
using toe higher 4.0 percent second stage 
growth.174

The Commission motes that toe range 
of short-term ¡growth rates used by GSA 
is consistent with its own findings.175 
With regard to loqg-term growth rates, 
the Commission finds the 3 percent rate 
too low. While GSA did not specify the 
exact model it used to derive its results,, 
the Commission bdfieves it can be 
surmised that it understates the effective 
required rate of return and produces a 
rate closer to the nominal quarterly 
equivalent .rate, which the Commission 
finds to be 14.51 percent. Since this rate 
is roughly ¡comparable to the a verage 
rate found by GSA using a  4 percent 
second stage ¡growth rate, which toe 
Commission finds reasonable, the 
Commission believes that the GSA 
study yields results consistent with its 
own.

G. F lo ta tio n  Costs

1. Introduction
In Order No. 420, toe «Commission 

found that recovery of issuance costs 
only, such as -underwriters’ 
compensation «and legal and printing 
fees, should be allowed. No recovery 
was allowed for “market pressure” or 
“market break” costs.176 The 
Commission continues this policy.

2. Types .of Gosts to be Recovered
In the NOPR, the Commission 

proposed that utilities should be 
compensated only for issuance 
expenses—that is, toe out-of-pocket 
expenses for underwriting, legal work, 
and publishing. The Commission noted 
that this would represent a continuation 
of the Commission’s existing policy.177 
The Commission further proposed that 
any adjustment to the market required 
rate of return should reflect recovery of 
only average annual costs associated 
with new stock issues. The Commission 
noted its belief that an industry average 
adju&tement to the market required rate 
of return is the best way «of dealing with 
these ¡costs since they have a relatively 
small quantitative Impact, since the 
adjustment is subject to ‘forecast errors,

174 Initial Comments of GSA at {W  and Exhibit V.. 
'“ ••See Soutien¡III.E., supra.
,76Order No. 420, 50 PR-21824-Æ5.
177 NOPR. 50 FR 30209.
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and since underrecovery of such costs 
by individual utilities is offset over 
time.178

3. Comment Summary

The comments address three primary 
issues. The first is whether the 
Commission should make any 
allowance for costs due to market 
pressure or market break.179 The second 
issue is whether flotation costs should 
be recovered through a form of 
perpetual amortization or a form of 
current cost recovery. The third issue is * 
whether the recovery of flotation costs 
should be reflected in the allowed return 
on common equity.

Concerning a market pressure 
adjustment, a number of commenters * 
argue that market pressure occurs and 
that public utilities should be 
compensated for the costs arising from 
market pressure and market break.180 
NSP and SWEPCO present empirical 
studies of their own that they believe 
demonstrate the existence of market 
pressure.181 NSP also raises the question 
of whether the Commission’s prior 
finding that the need for a market 
pressure allowance had not been 
demonstrated 182 means that the 
Commission would as a matter of policy 
refuse to recognize the existence of 
market pressure even if studies are 
repeatedly submitted that demonstrate 
market pressure.183 In their comments, 
Cooperatives, FA Staff, and WCG all 
oppose any allowance for market 
pressure.184

Most commenters who argued for the 
perpetual amortization method also 
argued that the resulting flotation cost 
adjustment be applied to all equity.185 
Their primary argument is dealt with a 
in detail below. AUS argues that a 
flotation cost adjustment based only on 
an average will not compensate those 
public utilities that actually issue 
stock.186

l,sEEI defines market break as short-term 
fluctuations in the stock price at the time of 
issuance. Market pressure, in turn, is an alleged 
decline in the price of a stock at the time of news of 
a new issue of that stock.

'“ Initial Comments of AUS at 45. EEI at 14. NEP 
at 16. NSP at 15, IIGE at 2, Southern Company at 7, 
SWEPCO at 5, and WTU at 2.

Initial Comments at SWEPCO at 5. NSP at 15.
'“ Order No. 42a 50 FR 21824.
'“ Initial Comments NSP at 15.
'“ Reply Comments of Cooperatives at 44, Initial 

Comments of FA Staff at 12, and WCG Reply 
Comments at A-36.

,8r‘ Initial Comments of AUS at 45, BEC at 29, EEI 
at 14, IIGE at 2, and Southern Company at 7.

'“ Initial Comments of AUS at 14.

GSA and Cooperatives oppose any 
flotation cost ajdustment to the average 
cost of equity.187 They contend that 
flotation costs do not have an effect on 
the cost of equity, so that no adjustment 
should be made to the cost of equity 
because of them. Cooperatives suggest 
recovery of actual flotation costs 
through the cost of service.188 In 
response, AUS and BEC contend that if 
flotation costs are not recovered, it will 
raise the cost of capital.189 FA Staff 
opposes application of the flotation cost 
adjustment to all stock rather than new 
equity only.190

Also, while some commenters suggest 
consideration of market break in the 
flotation cost adjustment,191 no 
quantitative studies have been 
presented to support an adjustment.

4. Discussion
a. M a rk e t Pressure and  M a rk e t Break. 

The Commission finds that no studies 
have been presented which support the 
existence of market break. Thus, no 
adjustment for market break will be 
reflected in the flotation cost 
adjustment. This is consistent with the 
Commission’s finding in the previous 
proceeding.192

As noted, several commenters 
recommend an adjustment for market 
pressure. However, only two 
commenters present studies to support 
their recommendations. Southern 
Company refers to two articles which, it 
claims, support an allowance of one 
percent of gross proceeds. One article 
referred to by Southern Company, the 
study by Bowyer and Yawitz,193 found a 
positive market pressure cost of .76 
percent for the years 1973 to 1976. The 
second article, the study by Logue and 
Jarrow 194 found market pressure cost of 
less than 1.5 percent for 1963 to 1974. 
However, the articles do not provide 
sufficient data to permit the Commission 
to evaluate the conclusions.

SWEPCO’s study examines the price 
performance of new common stock 
issues of 13 utilities for the base year. 
The study finds that the price of eight of 
the issues, adjusted for changes in the 
Dow Jones utility average, declined

'“ Initial Comments of Cooperatives at 34 and 
CSA at 8.

188 Reply Comments of Cooperatives at 44. 
'“ Reply Comments of AUS at 10 and BEC at 30. 
‘“ Initial Comments of FA Staff at 3.
191 Initial Comments of WTU at 2, NEP at 6, EEI at 

14.
192 Order No. 420. 50 FR 21824.
'"Bow yer and Yawitz, “The Effect of New Equity 

Issues on Utility Stock Prices," Public Utilities 
Fortnightly. May 23,1980.

194 Logue and Jarrow, "Negotiations vs. 
Competitive Bidding in the Sale of Securities by 
Public Utilities," Financial Management, Fall 1978.

upon issuance, and that the price of five 
of the issues increased. As the 
Commission stated in Order No. 420, “if 
market pressure costs do exist, one 
would not expect to see any price 
increases, except as statistical 
noise.” 195 The SWEPCO study shows 
too many price increases to be 
considered statistical noise. The 
Commission believes that the results of 
the SWEPCO study, in conjunction with 
the evidence offered in the previous 
proceeding, do not provide a basis for 
concluding that the existence.of market 
pressure has been shown.

One commenter, NSP, raises the 
question of whether the Commission did 
not recognize market pressure costs in 
Order No. 420 because the Commission 
felt that insufficient evidence was 
provided or because the Commission 
“has difficulty with the concept.”. 196 The 
Commission has an open mind on the 
subject of market pressure; however, the 
Commission will allow recovery only if 
convincing empirical evidence of its 
existence is presented.

b. M etho d  o f  Recovery. In Order No. 
420 the Commission adopted a formula 
for the recovery of issuance costs.197 
That formula also will be used in this 
proceeding.

PSCol divides flotation cost recovery 
methods into two categories—recovery 
of the costs on a current basis, and 
amortization of costs.198

The formula adopted by the 
Commission allows recovery each year 
of the total expected industry flotation 
cost. It is a form of current cost 
recovery. In this proceeding, as in the 
previous one, the utility companies 
generally argue for the amortization 
method. Several commenters cite a 
recent study by Brigham, Aberwald, and 
Gapenski 199 to justify their position.200 
The Brigham study suggests that 
flotation costs be recovered by 
amortizing them over an infinite period 
to correspond to the. infinite life of 
common stock.201 This type of 
amortization is not the type used in 
depreciation calculations, such as 
dividing the flotation cost into twenty 
equal payments. Rather, it is a stream of

'"O rder No. 420, 50 FR 21824.
‘“ Initial Comments of NSP at 20.
197 Order No. 420, 50 FR 21825.
'“ Reply Comments of PSCol at 5.
'"Eugene F. Brigham, Dana Aberwald, and Louis 

C. Gapenski, "Common Equity Flotation Costs and 
Rate Making,” Public Utitilites Fortnightly. May 2, 
1985, pages 28-36 (Brigham Study).

"“ Initial Comments of IIGE at 2, Southern 
Company at 9, and SWEPCO at 5.

201 Brigham, et ai.. proposed the perpetual 
amortization method, but recognized the validity of 
alternative methods of flotation cost recovery.
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payments, which when discounted at 
the shareholders required return, has a 
“present value” equal to the flotation 
cost. The perpetual nature of this 
amortization means that once this form 
of amortization is used to recover the 
flotation costs of a stock issue it must 
continue, or there will be underrecovery 
of flotation costs.

A number of companies argue that 
flotation cost recovery should be 
permitted on all outstanding stock every 
year, whether or not the utility has isued 
any new stock during the year.202 This 
argument implies the perpetual method 
of amortization described by the 
Brigham study. Thus, the argument 
would have merit only if the Commision 
were to adopt this amortization method 
of flotation recovery, instead of a 
current recovery method.

For a new company, either current 
cost recovery or amortization would 
provide the correct amount of recovery 
as long as the method selected is 
followed consistently. A problem arises, 
however, when a company has been in 
existence for some time. Both ratepayers 
and shareholders are affected by the 
choice of method of recovery. If current 
cost recovery has been allowed, 
switching to amortization permits 
recovery of costs that have already been 
fully recovered. Conversely, when an 
amortization policy was followed in the 
past, switching to current cost recovery 
cuts off the recovery on past issues and 
leads to underrecovery.

The methods have very different 
effects on rates. If the amortization 
method were adopted by the 
Commission using information found in 
this proceeding, the flotation cost 
adjustment would be approximately 28 
basis points.203This adjustment is large 
because it is recovering a portion of the 
flotation cost of past issues as well as 
that of the new issue. Under the current 
cost recovery method, using information 
found in this proceeding, the flotation 
cost adjustment would be 4 basis 
points.204 The industry, on average, is 
currently projected to issue less than 
two percent new stock each year.205 In 
this case, the current cost method 
provides for a relatively small flotation 
cost adjustment because the cost of

202 See, for example, Initial Comments of AUS at 
45, BEC at 31, EEI at 15, and NEP at 8.

203Based on the Commission's model for 
determining the market required rate of return and 
the perpetual amortization method proposed by the 
Brigham study, and by several companies. This 
formula adjusts the price by multiplying it by one 
minus the flotation cost rate. A flotation cost 
estimate of 2.4 percent was used.

204 See Section III. G. 4. c., infra.
203See Section III. E. 3. a. iii., supra.

issuing the small proportion of stock is 
spread over the entire rate base.

When justified, the Commission has 
allowed recovery of flotation costs in 
the past. However, it is not clear 
whether past recovery has been the 
amount that would be permitted by 
either the current recovery method or 
the amortization method. With the 
generic proceedings, the Commission 
wishes to start with a clean slate. Thus, 
the Commission adopted a policy of 
current cost recovery in Order No. 420 
and will continue this policy in the 
current proceeding.

c. Issuance Cost Adjustment. The 
formula adopted in Order No. 420 
was:206

fs
k* = --------

(r+s)

Where:
k* = flotation cost adjustment to required 

rate of return
f=industry average flotation costs as a 

percent of offering price 
s=proportion of new equity expected to be 

issued annually to total common equity

As stated in Order No. 420, this formula 
determines an increment to the cost of 
common equity which reflects, on 
average, the annualized amount of 
flotation cost incurred by utilities.207

Commenters’ estimates of issuance 
costs as a percent of gross sales price, f, 
were in a narrow range, from 2.4 
percent 208 to 2.8 percent.209 The 
differences were due, for the most part, 
to the inclusion or exclusion of certain 
utilities in the commenter’s analysis.
The Commission finds the analysis of 
AUS, which included 25 new issues, to 
be the most complete and adopts its 
corrected estimate of 2.4 percent.

The expected rate of new common 
stock issued annually, “s,” was found in 
the growth rate section (III. E.) to be 1.55 
percent. Applying the 2.4 percent 
estimate of issuance costs, f, and the 
1.55 percent estimate of new equity 
financing, s, to the above formula, the 
Commission finds a flotation cost 
adjustment of 4 basis points.210

206 Order No. 420, 50 FR 21825.
207 Id. at 21826.
208 The actual low estimate was 2.2 percent by 

AUS. However, this low estimate appears to be due 
to an error in the entry for underwriters’ 
commission for Gulf States Utilities on Schedule 6 
of its initial comments. When this error is corrected, 
its estimate would be closer to 2.4 percent.

209 Initial Comments of AUS, BEC, EEI, SWEPCO, 
FA Staff, and GSA and Reply Comments of NSP.

210

0.024(0.0155)
.0004 =  — ----------- ~

1.0155

d. Arguments against a Flotation Cost 
Adjustment. GSA opposes any flotation 
cost adjustment on a generic basis, 
noting low percentages of companies in 
the sample that actually issued new 
shares during twelve month periods 
ending in June 1984 and 1985.211 This 
argument is unpersuasive because there 
have been new issues and their costs 
must be accounted for.

Cooperatives also oppose a flotation 
cost adjustment, claiming that it does 
not enter into an investor’s 
consideration of risk. The Cooperatives’ 
argument is that when flotation cost 
recovery is not allowed, there is a 
decline in the expected growth rate but 
no change in risk, so that the cost of 
capital remains unchanged. They argue 
that this will come about because prices 
will decline to raise the yield enough to 
offset the expected growth decline.212 
However, without a flotation cost 
adjustment, holders of stock at the time 
of the issuance would experience an 
unanticipated loss equal to the issuance 
cost and therefore would not receive 
their required return.

H. Jurisdictional R isk  213
1. Introduction

In the NOPR, the Commission noted 
that it found the record in the first 
annual proceeding inconclusive on the 
question of relative risk between 
jurisdictional and nonjurisdictional 
electric operations.214The Commission 
therefore requested commenters to:

provide evidence on the issue of whether 
there is a difference in risk, an estimate of the 
difference in the cost of common equity due 
to such difference, if any, between 
jurisdictional and retail electric operations 
and an explanation of how that estimate was 
derived.215

2. Comment Summary
WCG argues that the Commission 

should recognize in this proceeding risk 
reductions due specifically to the 
Commission’s CWIP rule.216 Nine

2,1 Initial Comments of GSA at 8.
212 Initial Comments of Cooperatives at 33.
213 As used here, jurisdictional risk is a simplified 

expression for the distinction in risk between 
wholesale and retail operations or between the rate 
schedule under consideration and the rest of a 
company's operations.

2,4 NOPR, 50 FR 30209.
213 Id.
216Initial Comments of WCG at 10. See 

Construction Work in Progress for Public Utilities:
48 Fed. Reg. 24,323 (June 1,1983) (Docket No. RM81- 
38-000) (Final Rule) (Order No. 298) (issued May 16,

Continued
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commenters object to any adjustment to 
account for jurisdictional risk. Most 
argue that it is just too difficult to 
quantify any difference in cost of equity 
due to differences in regulatory 
jurisdiction.217 BEC is the only 
commenter that presents any statistical 
analysis on the question of relative risk.

BEC evaluates the difference in 
standard errors of operating income, a 
measure of overall operating risks, for 
two samples of companies. One sample 
consists of those companies whose sales 
were at least 99 percent jurisdictional to 
the Commission. The second sample 
consists of those companies whose sales 
were no more than 1 percent 
jurisdictional. BEC evaluates whether 
the means and medians of the standard 
errors were significantly different from 
one another. BEC concludes that there is 
no significant difference between the 
two samples.218

3. Analysis and Conclusions
In general, utility costs must be 

allocated between jurisdictional and 
nonjurisdietional operations in 
establishing just and reasonable utility 
rates. Capital costs, including the cost of 
common equity, are no different, than 
other costs in this respect. The 
allocation of common equity costs is, in 
part, made in an implicit manner 
through the determination of rate base 
and capital structure. The percent 
common equity in the capital structure 
multiplied by the rate base value 
effectively allocates a utility’s common 
equity investment between 
jurisdictional and nonjurisdietional 
operations. To be complete, however, a 
determination of the appropriate rate of 
return to allow on this “jurisdictional” 
common equity investment is necessary.

The standard for the allowed rate of 
return on common equity is that it 
should be commensurate with the risk of 
the investment. Since, theoretically, a 
company is a composite of assets each 
with different risk characteristics, the 
question arises as to whether the risks 
associated with the jurisdictional 
investment are the same as or different 
from the overall risks of the company’s 
other investments. If the risks are the 
same, the company-wide cost may be 
used as an estimate of the jurisdictional 
cost. Similarly, in the context of this 
generic proceeding, if the assets of the 
industry are allocated between 
jurisdictional and nonjurisdietional

1983). vacated, M id-Tex Electric Cooperative, et ai.
v. FER C .------F.2d ——  (D.C. Cir. Nos. 82-2058, et
al. (September 24,1985).

2,7These commenters are AUS, BEC, CP&L, Duke. 
EEI. and NEP:

Initial Comments of BEC at 35.

assets, a determination must be made 
whether the risk associated with the 
composite of all jurisdictional assets is 
generally equivalent to the risk 
associated with the composite of all 
nonjurisdietional assets. If it is, then the 
industry average cost of common equity 
is a reasonable proxy for the average 
cost of common equity to the 
jurisdictional operations of electric 
utilities.

Are the jurisdictional and 
nonjurisdietional operations of electric 
uitilities equivalent in risk? The 
Commission finds no reasonable basis 
to conclude that the average risks of 
these different operations are 
distinguishable. No party, despite the 
invitation to do so, has made a 
convincing case that one segment has 
greater risks thandhe other. The 
Commission therefore concludes that a 
reasonable aproximation of the cost of 
common equity to jurisdictional 
operations may be made on the basis of 
the average cost to the industry as a 
whole.

Some commenters contend that the 
relative ranking of the Commission as a 
regulatory agency by various investment 
advisory services is suggestive of lower 
risk to jurisdictional operations. 
However, these rankings are as much a 
function of the relative levels of returns 
as they are of risk, since investors are 
presumably interested in both and the 
assesments are intended to be a guide to 
investors. The regulatory risks to 
utilities in two jurisdictions may be 
identical but the regulatory rankings 
different because one commission 
allows higher rates of return to be 
realized. Thus, the rankings may not 
solely reflect differences in risk. These 
rankings are also subjective measures of 
differences in regulatory policies. As 
such, these rankings are open to 
significant measurement errors.

Further, even if these investment 
advisory service rankings truly reflected 
overall differences in regulatory risks 
between wholesale and retail 
operations, they are not measures of the 
overall risks of wholesale and retail 
operations. Regulatory risk represents 
only one facet of risk for a company’s 
common equity and this facet may not 
necessarily be translated into 
measurable differences in the cost of 
capital since investors may be able to 
diversify away this type of firm-specific 
risk.

Concerning WCG’s argument that the 
Commission should recognize risk 
reductions due specifically to the 
Commission’s rule regarding CWIP, the 
Commission specifically noted in Order 
No. 298 the difficulty in determining the

effect of CWIP on the cost of capital.219 
Furthermore, the rule was recently 
vacated and remanded to the 
Commission by the Court of Appeals.220 
Also, WCG has presented no empirical 
support for its contention that a 
jurisdictional risk differential should be 
recognized in this proceeding. Finally, 
the “evidence” that has been supplied 
relating to policy differences between 
the Commission and the average State 
regulatory commission, e.g., CWIP 
policy, is largely anecdotal. The 
Commission does not believe that such 
non-quantitative assertions are 
sufficient to support a finding that the 
overall risks, and cost of capital, of 
jurisdictional operations are different 
for nonjurisdietional operations.

Concerning the empirical study 
presented by BEC, since there does not 
appear to be any bias in the study and 
the study does look at a measure of 
overall risk rather than any particular 
aspect or type of risk (such as regulatory 
risk), this study is persuasive on the 
relative risk issue. Absent any evidence 
to the contrary, the BEC study stands as 
the best evidence on this issue. Based on 
this evidence and our discussion above, 
it appears reasonable to find that the 
risks associated with the composite of 
wholesale operations are equivalent to 
the risks of retail operations, so that the 
average cost to jurisdictional operations 
can be estimated by estimating the 
industry average cost of equity which 
reflects industry average risks.

/. Q u a rte r ly  Index ing  Procedure

1. Introduction

In the NOPR, the Commission 
proposed to adopt, for the current 
proceeding, the quarterly indexing 
procedure established in Order No. 420. 
In that procedure, the average cost of 
common equity is indexed to the median 
yield for the 100 company sample for the 
most recent calendar quarter prior to the 
period to which the benchmark is 
intended to apply. The quarter-to- 
quarter changes in the benchmark rates 
are capped at 50 basis points. The initial 
benchmark rate established in each 
annual proceeding, however, will not be 
subject to the 50 basis point cap.

2. Comment Summary and Analysis

While some commenters supported 
the proposed procedure,221 other

2W48 FR 24340-41.
220 See, note 216, supra.
221 Initial Comments of NEP at 7, SWEPCO at 6, 

and WTU at 2. EEI acknowledged the support for 
the Commission’s proposed procedure expressed in 
the previous proceeding, while also stating that

Continued
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commenters suggested three types of 
changes: (1) The use of a period longer 
than one quarter to calculate the 
dividend yield applied in the indexing;
(2) an adjustment for changes in growth 
expectations in addition to adjusting for 
changes in the dividend yield; and (3) 
the use of the cap as a “trigger” 
mechanism which, when exceeded, 
would cause the indexing procedure to 
be suspended.

a. E xtend ing the P eriod  fo r  Indexing. 
Some commenters state that a period 
longer than one quarter should be used 
to calculate the dividend yield employed 
in the indexing procedure.222 These 
commenters state that the use of a 
longer period would: (1) Reduce the 
effects of short-run volatility in yields, 
which may be inconsistent with the use 
of a constant growth DCF model; (2) 
diminish the potential for an abrupt 
change in the benchmark rate when the 
succession of three benchmark rates 
with quarter4o-quarter changes capped 
at 50 basis points are superseded by the 
rate established in the next annual 
proceeding, which is not subject to the 
cap; and (3) provide a more stable 
benchmark and minimize the 
application of the cap.

Certainly, the mere quarters used in 
the dividend yield calculation, the 
greater the tendency toward the stated 
effects. The Commission believes that 
the mitigation of both the effect of 
volatile yields and the possibility of 
abrupt changes in the benchmark to be 
desirable, consistent with the previously 
stated goals o f  “determining and 
allowing rates of return that 
approximate actual cost rates and 
maintaining stability and predictability 
in the allowed rates”.223 These goals 
can, of course, conflict. The longer the 
period goes back, the less likely it will 
be that an abrupt change will occur or 
that short-run volatility will greatly 
affect the outcome. At the same time, 
however, the longer the period goes

support existed from member companies for other 
indexing methodologies. Initial Comments at 16. In 
addition, Southern Company describes a preferred 
indexing method that appears to be the same as the 
proposed procedure. Initial Comments at 13.

222 Initial Comments of AUS at 15, NSP at 27-28, 
and Cooperatives at 81; see also, Reply Comments 
of AUS at 19 and NSP at 13-14, which advocate the 
use of a 12-month moving average. The Initial 
Comments of BEC advocate the use of a 6-month , 
average. Initial Comments at 43.

223 Order No. 420, 50 FR 21802. The dividend yield 
used in the previous proceedings’ quarterly indexing 
procedure was the median yield for the preceding 
quarter. The median yields applied during the first 
three quarters of 1985 were .0988, .0911 and .0914, 
respectively. Had this proceeding’s standard—the 
dividend yield for the two preceding quarters—been 
used in those quarterly indexing procedures, the 
applicable dividend yields would have been .0999, 
.0949/and .0912, respectively.

back, the less likely it is that the 
outcome will reflect the current dividend 
yield.

A judgment must be made as to which 
period gives the best balance between 
the potentially conflicting goals. The 
Commission believes the use of a 12- 
month moving average as suggested by 
some commenters would not provide a 
sufficiently current estimate of the 
dividend yield. In addition, the 
Commission believes that the use of the 
last preceding quarter, as orginally 
proposed, creates too great a risk that 
an abrupt change will occur or that 
short-run volatility will greatly affect the 
outcome. On reconsideration, the 
Commission finds that use of a median 
dividend yield for the two preceding 
quarters provides a better balance 
between accuracy and stability than use 
of a median dividend yield for the last 
preceding quarter, as originally 
proposed.

b. Changes in  G row th  Expectations. 
Some commenters expressed the view 
that the quarterly adjustment procedure 
should reflect changes in the investors’ 
growth rate expectations.224 These 
commenters point out that under the 
proposed procedure the growth rate 
estimate for the base year is used to 
calculate the cost of common equity for 
periods up to one and a half years after 
the base period ends. They believe that 
changes over time in the expected 
growth rate are so significant that the 
use of the base year’s estimated growth 
rate, together with a more current 
dividend yield, results in a “mismatch” 
that could lead to substantial errors in 
the estimated cost of common equity.225

The Commission’s quarterly indexing 
procedure allows for changes in 
dividend yield but assumes a constant 
growth rate. The Commission believes 
that the average industry dividend yield 
can change rapidly. Changes in the risk 
free rate of return (the pure time value of 
money plus a premium for inflation) and 
investors’ risk perceptions are primarily 
reflected in changes occurring in the

224 Initial Comments of AUS at 15 and NSP at 24- 
25; Reply Comments of FA Staff at 3. EEI states that 
there is support from member companies for a 
quarterly recalculation of the benchmark and 
reiterates EEI’s support expressed for the 
Commission’s proposed procedure in the previous 
proceeding. Initial Comments at 16.

225 AUS presents a procedure which purports to 
make quarterly adjustments for changes in the 
investors’ growth rate expectations. AUS then 
compares the results of its own and the 
Commission’s procedures and claims that the 
difference is evidence that a "mismatch” occurs 
with the Commission’s procedure. Initial Comments 
at 17 and Schedule 1. However, AUS presents no 
evidence to support the contention that these 
estimates are more accurate than those of the 
Commission. The defects in the AUS procedure'are 
discussed below.

dividend yield. These factors, which are 
related to macroeconomic conditions, 
are more likely to change dramatically 
over short periods of time. The quarterly 
indexing procedure adopted by the 
Commission, which adjusts for changes 
in dividend yields, will pick up these 
changes.

In contrast, the Commission believes 
that growth rate changes for the 
industry occur more slowly. The 
Commission recognizes that the 
investors’ growth expectations cannot 
be estimated with a high degree of 
accuracy.226 Given the inaccuracy of 
these estimates, identifying changes in 
the expected growth rate cannot be 
accomplished with any confidence 
unless the changes are significant. It 
appears that significant changes in the 
long-run expected growth rate for the 
industry occur too infrequently and too 
slowly to justify attempts to provide the 
quarterly indexing procedure with 
growth rate adjustments.

A change in the expected growth rate 
occurs because of a change, for better or 
worse, in the industry’s long-run 
expected profitability. Regulation tends 
to maintain profit stability by allowing 
higher rates to be charged when demand 
falls or costs rise and reducing allowed 
rates when demand increases or costs 
fall. Moreover, demand conditions and 
operating characteristics differ across 
utilities due to differences in regional 
economies, characteristics of the 
customer load, and State regulatory 
practices. For a rapid and significant 
change in the industry’s expected 
profitability to occur, one or more of 
these factors would have to change for a 
large segment of the industry at the 
same time and in the same direction. A 
major economic shock such as the oil 
embargo can, of course, cause rapid 
changes in profit expectations, but such 
occurrences are infrequent. The nature 
and diversity of factors affecting the 
long-run profitability of the industry as a 
whole support the notion that the 
expected growth rate for the industry is 
relatively stable.

In addition, the Commission believes 
that changes in investors’ perceptions of 
the average expected industry growth 
rate are more likely to affect near-term 
than long-term expectations. Thus, these 
relatively stable long-term dividend 
growth expectations will cause any 
changes occurring in the growth 
expectations for near-term dividends to 
have only a muted effect on the growth 
term of a constant-growth DCF model.227

22« See Order No. 420, 50 FR 21828.
227 The Commission has considered the use of a 

two-stage growth DCF model. The Commission
Continued
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Finally, it should be noted that the 
Commission found in Order No. 420 that 
the long-run constant growth rate for the 
base year was 4.30 percent,228 while the 
growth rate for this proceeding’s base 
year was found above to be 4.50 
percent.229 This small difference 
between the two base years’ growth 
rates is consistent with the view that the 
industry’s expected growth rate changes 
slowly.

EEI notes that while it supported the 
proposed methodology in its comments 
in the previous proceeding, there is also 
support from its member companies for 
“recalculation of the benchmark K o n a  
quarterly basis.”230 As discussed in the 
preceding paragraph, the Commission 
believes that the application of the 
proposed quarterly indexing procedure 
between the annual proceedings 
provides an accurate estimate of the 
cost of equity capital; therefore, the cost 
to both the Commission and the parties 
of holding a complete generic 
proceeding each quarter could not be 
justified. Moreover, if the time foT the 
commenters to gather and present the 
appropriate information and for the 
Commission to access this information 
were compressed into three months, the 
quality of the analysis would be certain 
to fall. It is likely that quarterly 
proceedings could be completed only 
through the application of a repetitive 
mechanical process with little analysis. 
Neither the commenters nor the 
Commission would have sufficient time 
to adequately assess any substantially 
changed industry circumstances or the 
innovative application of existing or 
new theoretical tools.

Two commenters propose specific 
quarterly indexing procedures which 
purport to adjust for changes in 
investors’ growth rate expectations. 
AUS’s proposed procedure applies 
weights to measures of “historical 
growth," “analysts’ forecasted growth,” 
and the “fundamental growth rate” of 
dividends.231 AUS claims that these

concludes that, given the lack of precision in the 
growth rate estimation process, the available 
estimates of near-term and long-term growth would 
not provide a more reliable estimate of the cost of 
common equity in a quarterly indexing procedure 
than would a constant growth DCF nudel. In 
addition, a two-stage growth DCF model involves a 
considerably more complex model to calculate the 
required return on common equity. On this basis, 
the Commission determines that the use of a two- 
stage growth DCF model in not appropriate in this 
proceeding.

128 Order No. 420, 50 FR 21820.
229 Section III. E., supra.
230Initial Comments of EEI at 16.
231 Initial Comments of AUS at 16.

weights may be inferred from, the 
Commission’s analysis in Order No. 420 
because the application of these weights 
to data considered by the Commission 
yields 4.30 percent—the Commission’s 
finding of expected dividend growth.232 
However, the Commission did not apply 
these weights in Order No. 420 and, 
indeed, there are many combinations of 
weights which will yield the result of 
4.30 percent.233 When applied to 
quarterly data for indexing purposes, 
each of these combinations of weights 
would provide a different estimate of 
industry growth. In sum, AUS’s 
methodology does not provide an 
indexing procedure with quarterly 
growth adjustments that is consistent 
with the Commission’s findings.

FA Staff states that:
[ajdoptioa by the Commission of the 

growth model used by the Financial Analyses 
Branch would facilitate the adjustment of the 
growth rate quarterly to recognize the effect 
on growth of significant changes in stock 
prices. Three components of the growth rate; 
the expected earned return (r), the expected 
retention ratio (b), and the increase in total 
equity from new stock sales (s), are rather 
stable and should not change significantly 
during the year. The fourth component, the 
accretion factor (v), can change very quickly. 
Since the accretion factor (v) is a function of 
the price/book ratio, it would be a simple 
matter to revise it quarterly while using a 
constant “r", “b” and “s" established in the 
annual rulemaking procedure.234

FA Staff does not, however, present 
evidence to support the contention that 
“vn varies over time more than the other 
components. If its contention is 
incorrect, then FA Staffs proposed 
method of indexing with a quarterly “v” 
could overstate the quarterly changes in 
the growth rate because the potentially 
counteracting changes in the 
components other than “v” are not 
accounted for. In fact, it is possible that 
an observed change in the market/book 
ratio was caused by a change in 
expected “b”, “r” or “s.”

In addition, FA Staff s proposed 
methodology would be easy to carry out 
only if the current price/book ratio is 
used, but the use of this current ratio 
assumes that the current ratio is a good

232Initial Comments at AUS at 16 and 27.
233 A 70% weighting of the "fundamental growth 

rate” and a 30% weighting for “analysts’ forecasts" 
also yields a result of 4.30% as would a 70% 
weighting of the “fundamental growth rate" and a 
30% weighting of “historical growth.” In fact, any 
combinations of weights for which the “analysts’ 
forecasts” and “historical growth’s” weights sum to 
30% will yield a result of 4.30%. In addition, if the 
AUS methodology was to be applied to a 
proceeding where two of the three growth rates 
were*not identical, then the weights of all three 
growth rates.could be varied and still produce a 
result equal to the proceeding’s chosen growth rate.

234 Reply Comments of FA^taff at 3.

estimate of the future ratio. However, 
FA Staffs own analysis suggests that 
this “fundamental analysis” approach to 
growth rate expectation estimation 
requires the use of “the average price/ 
book ratio ’Po/Bo’ at which new 
common stock sales are expected to be 
made.” 235

In sum, the Commission continues to 
believe that investors’ growth rate 
expectations are relatively stable over 
the length of time at issue. In addition, 
the specific proposals of commenters to 
incorporate changes in growth rate 
expectations into an indexing procedure 
are inadequate. Thus, the Commission 
finds it appropriate to adopt the 
proposed quarterly indexing procedure, 
adjusted as stated above, which uses 
the estimate of the base year’s growth 
rate when calculating the quarterly 
benchmark.

c. Use o f  the Cap as a Trigger 
M echanism . All commenters who 
specifically discuss the Commission’s 
proposed use of a cap on the quarter-to- 
quarter changes in the benchmark rate 
of return agree that this use of the cap is 
beneficial. Cooperatives, however, 
would prefer that the cap be used as a 
“trigger” mechanism which, when 
exceeded, would cause the indexing 
procedure to be suspended and a new 
benchmark rate of return to be 
established. This commenter believes 
that “[w]hen large movements in stock 
prices and dividend yield occur, there is 
good reason to suspect that the values of 
the parameters of [sic] DCF model have 
significantly changed." 236

Thè Commission agrees that it is 
possible for extreme changes to occurin 
the market which could cause the 
adopted quarterly indexing procedure to 
produce a benchmark rate of return 
which is significantly different from the 
market cost of common equity. 
Cooperatives, however, do not present 
any evidence that changes in the 
dividend yield of the magnitude equal to 
their “trigger” values are likely to 
indicate that changes have also 
occurred in the investors’ expectations 
of the average industry growth rate. The 
benchmarks set in this proceeding are 
advisory only. This provides more 
flexibility in determining if the 
benchmarks are inappropriate than is 
provided by Cooperatives’ suggestion or 
any other mechanical rule. For these

235 Initial Comments of FA Staff at 9.
238Initial Comments of Cooperatives at 104. The 

Cooperatives suggested “trigger" values of 50 basis 
points on the dividend yield of the “non-nuclear" 
group and 100 basis points on the dividend yield of 
the "nuclear group." Initial Comments at 103.
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reasems, Cooperatives’ suggestion «will 
not be adopted.

d. Conclusion. Upon .analysis of the 
comments, the Commission finds it 
appropriate to  modify die proposed 
procedure to use 1he median yield for 
the two most recent quarters. In 
addition, the Commission acknowledges 
that extreme changes in the market 
could occur which would make the 
quarterly indexing procedure 
inappropriate :and cause the 
Commission to ‘temporarily modify its 
application of generic rales of return.

/. O ther Issues

1. ¡Market ¡Segmentation
Cooperatives recommend that the 

Commission establish different 
benchmark rates Of return for those 
utilities with and without significant 
nuclear -construction exposure.287 The 
Commission finds that this proposal is 
not appropriate in this proceeding.

Cooperatives state that since the 
latter part of 1983, investors’ attitudes 
toward common stocks of-electric 
utilities with and without nuclear 
facilities under construction have 
become so divergent that a single 
benchmark rate would overestimate the 
cost of common equity to utilities 
without significant nuclear construction 
and underestimates the cost to utilities 
with significant nuclear construction! In 
support of their argument, they evaluate 
data from a sample of 100 electric 
utilities that Salomon Brothers, an 
investment advisory service, has 
segmented into companies with and 
without significant nuclear construction.

Statistical analysis is presented that 
shows the mean.dividend yield of 
utilities designated to have significant 
nuclear construction is significantly 
higher than the mean dividend yield of 
the other utilities in the sample. This 
difference is sufficiently large that, 
when the dividend yield averages are 

. combined with estimates of dividend 
growth, the resul ting estimates of the 
cost of equity capital for utilities with 
and without significant nuclear 
construction differ to the extent that 
Cooperatives believe the single generic 
benchmark to be a poor approximation 
of either group’s cost of equity capital.238

Even if this segmentation of the 
market were appropriate, it is not clear 
how the segmentation, could be properly 
carried out. Cooperatives state that 
“[virtually all of the investment 
services analyzing the electric utilities

U1 Initial -Comments ofCooperatives-at .7,2,¡Reply 
Comments of ¡Cooperatives.at 19.

238 Initial Comments of Cooperatives at 59-72, 
Reply Comments at 1-0-19.

report ¡the fact of an industry 
segmentation based on construction Of 
nuclear projects or operating problems 
[efg.,  Three Mile Island).” 239This 
recognition, however, provides ¡little 
guidance as to how die ¡industry ¡should 
be bifurcated because the investment 
services’ opinions vary so greatly.. The 
Salomon Brothers list, which 
Cooperatives used as a  basis for 
segregating the industry,, designates 60 
utilities as ‘‘companies without 
significant nuclear construction” and 40 
utilities “with significant nuclear 
construction.” 240 *In contrast, ¡Goldman 
Sachs separates the market into three 
groups: (i) “Fossil-fueled without any 
large construction project,” |2) “nuclear 
plants on-line,” and (3) ‘ ‘nuolear projects 
under construction.” 241 On the other 
hand, First Boston Research separates 
out only six “companies with troubled 
nuclear programs” from ¡its 75 firm 
“universe.” 242

Cooperatives also argue that the 
utilities should be. segmented “by their 
degree of nuclear construction 
exposure,” 243 hut it is  not obvious how 
this could properly be accomplished. For 
example, it is not clear why it is  proper 
to consider Hew York .State Electric .and 
Gas Company, with .a ratio erf nuclear 
construction investment to date to 
stockholders’ equity of 4Q.2 per.cent, .as 
not facing significant exposure while 
Houston Industries, with a ratio .of 42.2 
percent, is considered to have 
significant nuclear construction.244 BEC 
suggests that while Cooperatives 
selected but one factor by which the 
electric utility industry could be spli t 
into groups, one could hypothesize a 
number of different ¡divisions of lhe 
industry, such,as, companies with .any 
base load generating plant construction 
or by equity ratio.'245

Finally, it is not clear how 
Cooperatives believe the industry 
should be bifurcated. For statistical 
analysis purposes. Cooperatives apply 
the Salomon Brothers'’ list, which 
considered a utility to’be exposed to 
nuclear risk only if it is engaged in

239 Initial Comments of Cooperatives-at.BQ.
240 Reply Comments of Cooperatives,¡Schedule 

No. 2.
“ '-Goldman Sachs 'investment Research, "‘¡Public 

UtilitytSÙRvéy: Electricliitilities and Telephone 
RHC's;” July 17,1985, at 44.

242 Sae. for example. First Boston Research, “¡First 
Boston Electric .Utility Index"’ August 16,1985. or 
September 20,1985.

243 Reply Comments of Cooperatives at 12.
244The categorization of companies is given-in 

Cooperatives’ Reply Comments, Schedule :Na..2„-p. 
2 . The ratios are drawn ¡from Salomon Brothers, 
“Nuclear Power ¡Plants Under Construction— 
Quantifying the Risks," December:?. 1983, which is 
noted as the primary basis of the categorizafion.

248 Reply-comments ofBRCat 5-6.

active nuclear construction 248yet 
Cooperatives state that the financial 
uncertainty extends beyond the actual 
construction period .of a nuclear plant.247 
Thus, the Cooperatives appear to be 
suggesting that the Commission develop 
a benchmark rate cef return for 
companies that are exposed to 
significant risk due to current or past 
nuclear construction, but little guidance 
has been provided as to how the 
Commission should accomplish the 
difficult task of determining which 
companies face significant risik exposure 
due to nuclear construction.

The Cooperatives’ demonstration that 
the firms designatedas having 
“significant nuclear construction” have 
a higher a verage estimated cost of 
common equity than ether .utilities is  not 
a surprising result. Salomon Brothers 
selected ¡those firms which they believed 
to face significant risk from their nuclear 
construction programs, so it is to be 
expected that the average cost of equity 
of these,firms would be higher than the 
average cost of the other electric 
utilities. The Commission recognized 
that the coat of common .equity differed 
among firms when the .generic approach 
was adopted.248 Thus, Cooperatives’ 
demonstration that “it is difficult to 
imagine in the context of die constant 
growth model that the nuclears and non- 
nuclears have the same coat of equity 
capital” is not aiginficant. What is 
potentially important is the 
Cooperatives’ contention that .the 
magnitude of the difference is  so great 
that the single benchmark rate is not 
representati ve o f either group’s cost of 
equity.249

246 All firms designated as-having significertt 
nuclear construction werehated asbaving plants 
under,active construction in Salomon Brothers, 
"Nuclear Power-Plants Tinder Construction— 
Quantifying'the Risk," December 7,1988.

247 Cooperatives Initial Comments at"71-.72.
248In.the original-generic.rate of ¡return order the

Commission ¡stated: ,
Differences in required ¡rates of return.bet ween 

one company and another stem from differences in 
risk, and under theEnal nile.lhe riskussue ia tdftlo 
case-by-case adjudication, where .warranted. The 
industry average used in the generic determinatlon 
therefore is not intendedlo be an ,estimate-of-the 
cost of common equity lor any particular electric 
utility.'Rather, it is intended to apply to companies 
whose risks are not significantly different from the 
industry average .risk. Generic-Determination of 
Rates of Return onGommon Equity for Public 
Utilities, 49ER 29946 (July 25,1984) [Final Rule) 
(Order No. 389) (Issued July 18.1984).

249In the same manner. Coqperatives’ 
demonstration that the differenee between-the 
dividend yields of the-two groups as statistically 
significant ¡(Initial Comments.at.'6.3-67,) is not 
important hut, instead, it is -the increase in the 
difference in .dividend -yields occurring in late 1983 
that may be important (initial Comments at 69). The 
difference in dividend-yields was “smaller ¡but still

Continued
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The Cooperatives do not, however, 
produce convincing support for their 
contention. First, the estimate of the 
extent of the potential problem seems to 
be quite sensitive to the data used in the 
growth rate estimate. Cooperatives 
analyze the effect of applying the 
Salomon Brothers’ segmentation to the 
data supplied in the AUS, BEC, and NEP 
comments and estimate the cost of 
common equity between the two groups 
of utilities.250 These estimates, plus 
Cooperatives’ own estimate of the 
difference in the cost of common equity, 
range from 0.99 percent to 1.94 
percent.251 This wide of a range in the 
estimates of the difference in the cost of 
equity of the two utility groups makes it 
difficult to determine if market 
segmentation is important. Certainly, the 
lower estimates are not particularly 
supportive of Cooperatives’ claim that 
two benchmarks are necessary. Second, 
as discussed above, the “correct” 
bifurcation of the industry is not known, 
which, in turn, means that it cannot be 
known if the difference in the cost of 
equity is sufficient to raise concern 
about significant market segmentation. 
Further, even if the difference in the cost 
of equity of properly defined segments 
was known, Cooperatives do not 
provide guidance as to the size of the 
difference which would allow the use of 
a single benchmark rate as opposed to 
two benchmark rates of return.

Finally, there exists evidence that the 
market segmentation alleged to exist by 
Cooperatives may be a short-term 
phenomenon. Cooperatives present 
calculations which show that the 
difference in the “one-month spot 
indicated dividend yields” between the 
utilities with and without “significant 
nuclear construction” has fallen during 
the base year from 3.94 percent to 2.12 
percent, a decrease of over 46 percent.252 
If the difference in the growth rates has 
not changed, this decrease in the 
difference in yields will have reduced 
the difference in the cost of common 
equity between the groups, thereby 
reducing the possibility of market 
segmentation. In addition, if the 
decrease in the difference in dividend 
yields continues with the same rapidity, 
any significant segmentation of the cost

statistically significant” prior to the time that 
Cooperatives believe the cost of equity of the two 
groups became divergent. (Initial Comments at 67). 
Presumably, the difference in growth rates had 
compensated for the smaller difference in yields so 
that market segmentation of the cost of equity 
capital did not exist before the latter part of 1983.

250 Reply Comments of Cooperatives at 13-18.
251 Reply Comments of Cooperatives at 18, Table 

5.
2M Initial Comments of Cooperatives at 64, Table

of equity that previously existed will 
soon disappear.

On review of the record, the 
Commission finds that the establishment 
of two benchmark rates of return as 
recommended by Cooperatives is 
neither necessary nor feasible at this 
time. The Commission believes that the 
proposed single benchmark rate of 
return procedure is the most appropriate 
for dealing with differences in the cost 
of common equity. Under the generic 
proceeding, companies that can be 
shown to be significantly more or less 
risky than average may be allowed rates 
of return different than the benchmark. 
At the same time, the use of the median 
for calculating dividend yields results in 
the significantly more or less risky firms 
having little effect on the benchmark 
rate of return.

2. Issues With Regard to Treatment of 
Rate Filings

The Commission recognizes that 
implementation of the generic return 
rule as a rebuttable presumption would 
involve issues not present when the rule 
is used on an advisory basis. In 
particular, how the benchmark rate 
should be applied in the case of a rate 
filing that is found to be deficient, and 
how the benchmark rate should be 
applied in the case of a rate filing that is 
found to be an initial rate. Concerning 
the first question, the Commission is 
inclined to treat as applicable the 
benchmark rate in effect when the rate 
filing is first made. This policy is 
consistent with the Commission’s policy 
of not requiring, except in extreme 
cases, the test period date for a rate 
filing to be updated when the rate filing 
is initially found to be deficient.

Concerning the question of how the 
banchmark rate should be applied to 
initial rates, the Commission has not 
reached a decision at this point as to 
what course to take. The generic rate 
rule may establish a rebuttable 
presumption that the appropriate rate of 
return on equity to be used in a rate 
application is the benchmark rate of 
return on common equity. If so, the 
Commission recognizes that the issue 
will arise of how the Commission should 
treat an initial rate application that uses 
some other rate of return on equity than 
the benchmark rate and that does not 
contain any showing of grounds for an 
exception to the benchmark rate 
provided in the regulations. As noted 
above, the Commission has not 
determined what policy to apply in this 
situation. The Commission recognizes, 
however, that a similar issue exists with 
regard to rate filings that are changes in 
rate and is concerned that its policy in

the two situations be as consistent as 
reasonably possible.253

3. Significant Risk Difference Sample
BEC provides a comment applicable 

when the benchmark return on equity 
has the status of a “rebuttable 
presumption.” BEC expresses the 
concern that a bias would be created if 
one sample was used to calculate the 
cost of equity capital while a different 
sample was used to carry out the 
significant risk analysis.254

As previously stated in the discussion 
of the sample, Section III. C. above, the 
Commission did determine that the best 
estimate of the average yield is provided 
by eliminating firms whose dividend 
yield data would not be appropriate in a 
constant growth DCF model. However, 
no effort was made to eliminate data on 
any company from the growth rate 
analysis. It is thus incorrect to consider 
the firms which were not included in the 
dividend yield calculation to have been 
excluded from the calculation of the 
average cost of common equity. BEC’s 
concern about the use of different 
samples is therefore not warranted.255
IV. Regulatory Flexibility Act 
Certification

The Regulatory Flexibility A c t256 
requires the Commission to describe the 
impact that a proposed rule would have 
on small entities or to certify that the 
rule will not have a significant economic 
impact on a substantial number of small 
entities. In the NOPR, the Commission 
found that the proposed rule would not 
impose any regulatory or administrative 
burdens on a significant number of small 
entities and that it would not require an 
expenditure of resources by such 
entities. No comments were received on 
this finding and the modifications 
adopted in the final rule do not 
materially affect the earlier conclusions.

Accordingly, the Commission certifies 
that the rule does not have a significant 
economic impact on a substantial 
number of small entities.

V. Timing of Annual Proceeding and 
Quarterly Updates, Effective Date of 
Rule, and Industry Profile Report

The Commission establishes a 
procedure which will be used to set the 
initial benchmark and to establish 
quarterly updates. The benchmark rates 
of return will be published on or before

253 1 8 CFR 37.6.
254 Initial Comments of BEC at 2-3.
255Unlike the Commission, BEC uses the same 

sample for growth rate estimation as it uses for 
dividend yield estimation. BEC Initial Comments at 
7-23.

2S65 U.S.C. 601-612 (1982).
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the fifteenth .of the month following .the 
close of a calendar quarter. It will he 
made effective for three months 
beginning with the first day of the 
following month. For example, the 
Commission will publish on or before 
January 15 the benchmark rate of return 
applicable to the three month period, 
February 1 to April 30. The fifteen day 
period between issuance and effective 
date will allow the public an 
opportunity to bring to the Commission’s 
attention any errors in the computation 
of the quarterly update.

The Commission believes that it may 
make the quarterly benchmark effective 
without providing an opportunity for 
notice and comment and publishing it 
thirty days before it become effective. 
The determinination of the benchmark 
will be based on a formula that is 
established in this rule for which notice 
and comment were provided and that 
was made effective thirty days after 
publication. Additionally, the 
Commission believes that, in order for 
the updating procedure to be timely and 
to track as closely as possible changes 
in the capital markets, it is necessary 
that this quarterly update he made 
effective without allowing notice and 
comments and the full thirty days 
required by the APA. 5 U.S.C. 553(d)(3) 
(1982).

The first quarter following the close of 
an annual proceeding will run from 
February 1 to April 30. The -second 
quarter will run from May 1 to August 
31, etc.
List of Subjects contained in 18 CFR 
Part 37

Electric Power Rates, Electric Utilities, 
Rate of Return.

In .consideration of the foregoing, the 
Commission amends Chapter 1, Title 18 
of the Code of Federal Regulations, as 
set forth below, effective February 1, 
1986.

By the Commission.
Kenneth F. Plumb,
Secretary.

PART 37—(AMENDED]
1. The authority citation for Part 37 

continues to read as follows:
Authority: Federal Power Act, IBU.S.C. 

791a-825r (1982): Department of Energy- 
Organization Act, 42 U.S.C. 7101-^7352 (1982).

2. Section 37.3 is revised to read as 
follows:
§ 37.3 Definitions.

For purposes of this part:
(a) “Benchmark rate of return” means 

the rate of return on common equity that 
is determined each quarter baaed on the 
findings .made in the annual proceeding 
regarding the quarterly indexing

procedure and the average coat of 
common equity and the average 
ratemaking rate of return on common 
equity for the jurisdictional operations 
of public utilities.

(b) "Ratemaking rate of return” means 
the rate of return on common equity 
that, when applied to Tate base in 
determining revenue requirements for 
ratemaking purposes, will give investors 
the opportunity to obtain the effective 
market required rate of return on 
common equity and give firms the 
opportunity to recover flotation costs.

(c) “Cost of common equity” means 
(he effective market required rate of 
return plus an allowance for flotation 
costs.

(d) “Effective market required rate of 
return” means the minimum rate of 
return that investors require to buy 
common stock, under the assumption 
that intrayear earnings are reinvested at 
the same rate.

3. Section 37.4 is revised to read as 
follows:

§ 37.4 Annual proceedings.
An estimate of the average cost of 

common-equity and the average 
ratemaking rate of return for the 
jurisdictional operations of public 
utilities and «-quarterly indexing

[(l+kt)-76+ ( l+ * t;)-

where
kt=average effective required rate of return 

on common equity for the jurisdictional 
operations of public utilities for period t; 

yt=average dividend yield ¿applicable to 
period t as determined m paragraph (b) 
of this section;

g =  expeCted dividend growth rate (as
determined in annual-proceeding); and 

t=successive three month time periods: 
February 1 through April 30, May 1 
through ¡July 31, August 1 through 
October 31, and November 1 through 
January 31.

(2) For purposes of establishing the 
benchmark rate of return on common 
equity far period t, the average cost of 
common equity for the jurisdictional 
operations of public utilities will be 
calculated as follows:

ct—k| -f - f,

where
c, — average cost of common equity for the 

jurisdictional operations of public 
utilities for period t;

kt= as  in paragraph,(a)(.l) of .this section; 
f—flotation cost allowance (as determined in 

annual proceeding): and 
t —as in paragraph :(a)(l<)-of-this section.

procedure to establish the initial 
benchmark rate -of ¡return and update it 
quarterly will be determined .annually 
through informal rulemaking 
proceedings ¡under 5 ULS.C. :553.

4 . 'Section 37.5 rs revised to read as 
follows:

§ 37.5 Quarterly determination of 
benchmark rate of return.

Following the close of each calendar 
quarter, the Commisaicm will determine 
and publish a benchmark rate of return 
in accordance with the quarterly 
indexing procedure of § 37.9.

5. Section 37.9 is revised to read as 
follows:

§ 37 J> Quarterly indexing procedure
(a) Procedure f o r  D e te rm in ing  

Q u a rte r ly  B enchm ark Mates o fM e tum . 
In accordance with § 37.4 ¡of this Part, 
the Commission will use the following 
indexing procedure to update ¡quarterly 
the benchmark rate ¡of return -an 
common equity.

(1) For purposes of-establishing the 
benchmark rate of return on common 
equity for period t, the average effective 
required rate of return on common 
equity for the Jurisdictional operations 
of public utilities shall be -calculated as 
follows:

»+ (l+g)(l •+- kt)'254i(4 4rg}J 4-8

(3) For purposes of establishing the 
benchmark rate of return on ¡common 
equity for period t, the average 
ratemaking rate of return on common 
equity for the jurisdictional operations 
of public utilities will be calculated as 
follows:

rt= l3 [ ( l4 - c t ) ,/13- l l

where
rt =  average .ratemeking .rate of return .on 

common equity for the jurisdictional 
operations for period -t; 

ct= as in paragraph (a)(2) of this section: and 
t =  as in paragraph (a)(iL) of this section.

(4) The benchmark rate of return on 
common equity far the first ¡quarter to 
which an annual proceeding is 
applicable will be set equal to the 
average ratemaking rate of return on 
common equity for the jurisdictional 
operations of public utilities .as 
determined by the formula of paragraph 
(a)(3) of this section.

(5) The benchmark cate of return on 
common equity for subsequent quarters
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prior to the conclusion of the next 
annual proceeding will be set equal to 
the average ratemaking rate of return on 
common equity for the jurisdictional 
operations of public utilities as 
determined by the formula of paragraph
(a)(3) of this section, except where an 
increase or decrease of more than 50 
basis points from the previous quarter’s 
benchmark would occur.

(6) Where an increase or decrease of 
more than 50 basis points from the 
previous quarter’s benchmark would 
occur, the change in the benchmark will 
be limited to 50 basis points.

(b) Dividend Yield for Quarterly 
Benchmark Determination. (1) For use in 
the quarterly benchmark calculations, 
the average dividend yield applicable to 
period t (yt) will be determined as the 
simple average of the median dividend 
yields for the two most recent calendar 
quarters, where the median dividend 
yield (dt) for each calendar quarter is 
defined per paragraph (b)(2) of this 
section.

dt+ d t- t
Yt= -------------

2
where
yt =  as in paragraph (a)(1) of this section; 
d, =  median dividend yield (defined in

paragraph (b)(2) of this section) for the 
most recent calendar quarter prior to 
period t; and

d,-i =  median dividend yield (defined in 
paragraph (b)(2) of this section) for the 
calendar quarter prior to the most recent 
calendar quarter.

(2) The median dividend yield for a 
calendar quarter will be determined as 
the median of the current dividend 
yields of the sample of companies 
defined in paragraph (c) of this section, 
where the current dividend yield for 
company i for period t is defined as 
follows:

P«
where
Dn = annual common dividend rate for

company i based on the latest common 
dividend payment by ex-date as of the 
end of the most recent calendar quarter 
prior to period t; and 

Pti =  average of the monthly high and low 
common stock prices for company i for 
the most recent calendar quarter prior to 
period t.

(c) Sample o f Companies Used to 
Calculate Quarterly Dividend Yields. (1)  
Except as provided in paragraph (c)(2) 
of this section, the sample of companies 
used to calculate the average current 
dividend yield for the purpose-of this 
section will be specified in the final 
order of each annual proceeding.

(2) Companies will be excluded from 
the sample used in the calculation^ the 
dividend yield for any quarter if the 
following conditions occur:

(i) The company’s common stock,

through merger or other action, no 
longer is publicly traded, or

(ii) The company has decreased or 
omitted a common dividend payment in 
thexurrent or prior three quarters, or

(iii) The Commission determines on a 
case-by-case basis that some other 
occurrence causes the dividend yield for

Appendix A
In its general form, the DCF equation 

allows dividends to follow any payment 
pattern, such as a different dividend in 
each period, the same dividend in each

D, D2
Po 5= +  +

(1 +  k) (1-fk) 2
where

k =  market required rate of return.1 
Dj=dividend payment in time period i.
Po =  current market price.

Do’ Do' Do (1 +g) Do
Po=" +  ~  -I- +

(1+k)-25 (1 +  K)-5 (1 +  K ) 25 (1 + k )

where
k =  effective annual market required rate of 

return.
Do’— current quarterly dividend rate.
Po =  current market price, 
g =  annual dividend growth rate.2

(k-g)
Rearranging terms 

Do
k= —  ((1 +  k). 75+ (1 +  k) 5+  (1+g)(l+k)

4P

* Note.—Because of the time lag between the 
issuance of the quarterly updates to the benchmark 
rate of return and the publication of the Code of 
Federal Regulations, the currently effective 
benchmark rate of return can be found in the 
Federal Register.

1 In the general form of the DCF equation, the 
market required rate of return may change from 
period to period. If it is assumed that the required

that company to be substantially 
misleading and bias the resulting 
quarterly average.

(d) Table o f Quarterly Benchmark 
Rates o f Return.1 The following table 
presents the quarterly benchmark rates 
of return on common equity:

period, or even dividends growing at a 
constant rate. Dividends can also be 
paid at any frequency, such as monthly, 
quarterly or yearly. In this general form, 
the equation is:
Da D oo

+  : *" (A—1)
(1 +  k )3 (l +  k)oo

Incorporating constant growth, 
quarterly dividends and compounding, 
and dividends growing in the third 
quarter of each year, the equation 
becomes:

Do’ Do’ (1+g) N
+  ~ {1 + g) ... +  ... (A -2)

(1 +  k )125 ( l +  k ) N

The Commission model, model (6), is 
derived as follows:
multiply both sides of the equation by 

the ratio of
(l+ g)

'25+(l+g)J+g Model (6)

return changes each period, a single “average" 
market required return may still be used. In this 
instance, the single return is defined as the return 
which when substituted for each individual required 
return results in the same present value of the 
stream of dividends.

2 In this model, dividends grow only once a year. 
Therefore, the nominal and the effective growth 
rates are the same.

Benchmark applicability period (t)

Ex
pected

divi
dend

growth
(9)

Flota
tion
cost

adjust
ment
(»)

Current
divi
dend
yield
(y.)

Aver
age 
rate

making 
rate or 
return 

(h)

Bench
mark 

rate of 
return

2 /1 /8 6 -4 /3 0 /8 6 ..................................................... .0450 .0004
5 /1 /8 6 -7 /3 1 /8 6 ..................................................... .0450 .0004

.00048 /1 /8 6 -1 0 /3 1 /86 ....................................... .0450
11 /1 /86-1 /31 /87 ............................................................. .0450 .0004

(1 + k) D0’(l +  k) 75 D0’(l +  k) 5 Do’ Do'(1 + r)n1
----------  P o = ------------------ +  --------------- +Do'(l +  k) 25+D0' + ------------- ... +  ...------ I  ---- (A-3
(1 + g )  (1 + g) (1 + g )  (1+k) 25 (1 + k )N 1

subtract equation (A-2) from equation (A-3)
r (1 + k) i r (1 +  k )75 (1+k) 5 (l+ g )N i

■ - 1 oQII + +  (l +  k) 25+ l -
1 (1+g) J 1 (1+g) (1+g) (l+ k )N J
Assume that the required rate of return, k, is greater than the rate of growth of 
dividends, g. Then as N—*■ the term (l +  g)N/(l +  k) N—*0 and equation (A4) becomes
r (l+ k ) i r (1 + k)-75 (1 +  k )5 l
1 —  - 1  1 Po^Do' + +  (1 +  k )25+ 1
1 (1+g) 1 1 (1+g) (1+g) J
Expanding the terms on the left side of the equation and multiplying both sides by 
(1+g) and dividing by k-g 

Do
P0 =  -------  ((l+ k )-75+ ( l+ k )5+ (l+ g)(l+ k)-25+ (l+ g)] (A-fi)
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where D0=four times-current quarterly dividend rate D0=4D0’.

Expanding terms on the left side of the equation and multiplying both sides by 
(1+g) and dividing by k-q 

Do'
P0=  —  [(l+k).-78+ ( l+ k )s+ (l+g)(l+k)-28+ (l+ g)] (A-6)

(k-g)
Rearranging terms.

Do
K = -----  [(1+k). 78+(l+ k)-8+ (l+ g)(l+ k ) 28+ (l+ g )+ g  Model (6)

(4P)
where D0=four times current quarterly dividend rate D0=4Do’,
Appendix B—Effective and Nom inal 
Rates o f Return

The DCF model adopted in this 
proceeding determines the effective 
required rate of return on common 
equity. The model is expressed in 
effective terms because it is the form 
most people are familiar with. This 
Appendix discusses the difference 
between nominal and effective rates 
and their relationship to the rate per 
compounding period.

Interest rates can be expressed in 
either nominal or effective terms. There 
is a mathematical relationship between 
the two, and once an investor knows 
one, the other can be determined. The 
concept of nominal and effective 
interest rates is most easily illustrated 
by the example of a bank savings 
account. An investor has a choice 
between two bank accounts. Both 
accounts state that they pay “12 percent 
interest”, but one account pays and 
compounds interest annually while the 
other account pays and compounds 
quarterly. By investing $100 in the 
annual compounding account, the 
investor will have $112 at the end of the 
year and will have earned 12 percent 
(112/100—1). The annual compounding 
account has both and effective an 
nominal rate of 12 percent.1

The quarterly compounding account 
has a higher effective rate. By investing 
$100 in the quarterly account, the 
investor will receive interest at the end 
of each quarter. The interest received 
each quarter is the nominal rate of 12 
percent divided by 4 (interest is 
compounded quarterly), or 3 percent. At 
the end of the first quarter, the bank 
pays interest of $3 ($100X3%). If no 
funds are withdrawn from the account, 
at the end of the second quarter, thd 
investor will receive interest on $103.

1 The effective and nominal rates are equal 
because there is no interest paid during the year 
that could be reinvested and raise the effective rate 
above the nominal rate.

ta Alternatively, the investor can withdraw the 
interest payments. As long as he reinvests them at 
the same rate, he will have $112.55 at the end of the 
year.

Thus, at the end of the second quarter, 
the investor will have a total of $106.09. 
($103.00+103.00X3%). This 
compounding continues each quarter so 
that at the end of the year, the investor 
will have $112.55. The nominal quarterly 
rate for the quarterly account is 12 
percent, while the effective rate is 
12.55% (112.55/100-l) .T h e  effective rate 
tells the investor how many dollars he 
will have at the end of a year per dollar 
invested, and makes it easy to compare 
alternative investments. Nominal rates 
do not permit direct comparsion, unless 
compounding is always at the same 
frequency; that is, a nominal quarterly 
rate may be directly compared to other 
nominal quarterly rates just as a 
nominal semi-annual rate may be . 
directly compared to other nominal 
semi-annual rates.

There is a simple formula to convert a 
nominal rate to an effective rate:

Nominal rate
Effective rate = [1+ ---------------- ] m—1

m
where
m=number of compounding periods per year

The effective rate corresponding to 
the 12 percent, compounded quarterly, 
nominal rate in the above example is 
12.55 percent:

Effective rate^ -.1 ~^12j 4 - 1  = 12.55 percent

To convert from an effective rate to a 
nominal rate:
Nominal rate=m  [[1+Effective rate] l /m —.1] 
where
m=number of compounding periods per year.

The quarterly compounded nominal 
rate corresponding to the 12.55 percent 
effective rate is 12 percent:
Nominal rate= 4 [1.1255 1 /4 —1] ==12 percent

By definition the rate that must be 
earned in each compounding period is 
the same for both the nominal and 
corresponding effective rate:

1 Formerly Arizona Public Service Co.
2 Formerly Central Illinois Light

Nominal rate
Rate per compounding period =  -— :---------------

=  [1+Effective rate] l/m—1

The rate that must be earned each 
quarter for a nominal rate of 12 percent 
compounded quarterly is 3 percent:

,  - .12
Rate per compounding period= —  = 3 percent

4

The rate that must be earned each 
quarter to achieve an effective rate of 
12.55 percent is 3 percent per 
compounding period:

Rate per compounding period=(1.1255) Vi X I  
= 3 percent.
1. Allegheny Power System
2. American Electric Power
3. Atlantic City Electric.
4. AZP Group Inc.1
5. Baltimore Gas & Electric
6. Black Hills Power & Light Co.
7. Boston Edison Co.
8. Carolina Power & Light
9. Central & South West Crop.

10. Central Hudson Gas & Elec.
11. Central IL Public Service
12. Central Louisiana Electric
13. Central Maine Power Co.
14. Central Vermont Pub. Serv.
15. Cilcorp Inc.2 f
16. Cincinnati Gas & Electric
17. Cleveland Electric Ilium.
18. Commonwealth Edison
19. Commonwealth Energy System
20. Consolidated Edison of NY
21. Consumers Power Co.
22. Dayton Power & Light
23. Delmarva Power & Light
24. Detroit Edison Co.
25. Dominion Resources Inc.—VA
26. Duke Power Co.
27. Duquesne Light Co.
28. Eastern Utilities Assoc.
29. Empire District Electric Co.
30. Fitchburg Gas & Elec. Light
31. Florida Progress Group
32. FPL Group Inc.

.33. General Public Utilities
34. Green Mountain Power Corp.
35. Gulf States Utilities Co.
36. Hawaiian Electric Inds.
37. Houston Industries Inc.
38. Idaho Power Co.
39. Illinois Power Co.
£0. Interstate Power Co.
41. Iowa Electric Light & Pwr.
42. Iowa Resources Inc.
43. Iowa'-Illinois Gas & Elec.
44. Ipalco Enterprises Inc.
45. Kansas City Power & Light
46. Kansas Gas & Electric
47. Kansas Power & Light
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48. Kentucky Utilities Co.
49. Long Island Lighting
50. Louisville Gas & Electric
51. Maine Public Service
52. Middle Sooth Utilities
53. Midwest Energy Co.
54. Minnesota Power & Light
55. Montana Power Co.
56. Nevada Power Co.
57. New England Electric System
58. New York State Elec. & Gas
59. Newport Electric Crop.
60. Niagara Mohawk Power
61. Northeast Utilities
62. Northern Indiana Public Serv.
63. Northern States Power-MN
64. Ohio Edison Co.
65. Oklahoma Gas & Electric
66. Orange & Rockland Utilities
67. Pacific Gas & Electric
68. PACIFICORP
69. Pennsylvania Power & Light
70. Philadelphia Electric Co.
71. Portland General Electric Co.
72. Potomac Electric Power
73. Public Service Co. of Colo.
74. Public Service Co. of Ind.
75. Public Service Co. of NH.
76. Public Service Co. of N. Mex.
77. Public Service Elec. & Gas
78. Puget Sound Power & Light
79. Rochester Gas & Elec.
80. San Diego Gsys & Electric
81. Savannah ETec. & Power
82. Scana Corp.
83. Sierra Pacific Resources
84. Southern Calif. Edison Co.
85. Southern Co.
86. Southern Indiana Gas & Elec.
87. St. Joseph Light & Power
88. Teco pnergy Inc.
89. Texas Utilities Co.
90. TNP Enterprises Inc.
91. Toledo Edison Co.
92. Tucson Electric Power Co.
93. Union Electric Co.
94. United Illuminating Co.
95. Utah Power & Light
96. UtiliCorp United Inc.3
97. Washington Water Power
98. Wisconsin Electric Power
99. Wisconsin Power & Light
100. Wisconsin Public Service
Utilities Excluded From the Sample for 
the Indicated Quarter Due to Either Zero 
Dividends or a Cut in Dividends for This 
Quarter or the Prior Three Quarters
Year=84, Q u a rte r= 3

Utility and Reason for Exclusion
Consumers Power Co—Dividend rate 

reduced in the quarter ending 09/30/ 
84

General Public Utilities—Dividend rate 
was zero for the quarter ending 09/30/ 
84

Formerly Missouri Public Service Co.

Long Island Lighting—Dividend rate was 
zero for the quarter ending 09/30/84

Public Service Co of Ind—Dividend rate 
reduced in the quarter ending 03/31/
84

Public Service Co of NH—Dividend rate 
was zero for the quarter ending 09/30/ 
84

United Illuminating Co—Dividend rate 
reduced in the quarter ending 06/30/
84

Y ear=84, Q u a rte r= 4

Utility and Reason for Exclusion
Consumers Power Co—Dividend rate 

was zero for the quarter ending 12/31/ 
84

Central Maine Power Co—Dividend rate 
reduced in the quarter ending 12/31 /
84

Fitchburg Gas & Elec Light—Dividend 
rate reduced in the quarter ending 12/ 
31/84

General Public Utilities—Dividend rate 
was zero for the quarter ending 12/31/ 
84

Long Island Lighting—Dividend rate was 
zero for the quarter ending 12/31/84

Maine Public Service—Dividend rate 
reduced in the quarter ending 12/31/ 
84

Public Service Co of Ind—Dividend rate 
reduced in the quarter ending 03/31/
84

Public Service Co of NH—Dividend rate 
was zero for the quarter ending 12/31/ 
84

United Illuminating Co—Dividend rate 
reduced in the quarter ending 06/30/
84

Y e a r= 8 5 Q u a r te r  =  1

Utility and Reason for Exclusion
Consumers Power Co—Dividend rate 

was zero for the quarter ending 03/31/
85

Central Maine Power Co—Dividend rate 
reduced in the quarter ending 03/31/
84

Fitchburg Gas & Elec Light—Dividend 
rate was zero for the quarter ending 
03/31/85

General Public Utilities—Dividend rate 
was zero for the quarter ending 03/31/
85

Long Island Lighting—Dividend rate was 
zero for the quarter ending 03/31/85

Maine Public Service—Dividend rate 
was zero for the quarter ending 03/31 / 
85

Montana Power Co—Dividend rate 
reduced in the quarter ending 03/31/ 
85

Public Service Co of NH—Dividend rate 
was zero for the quarter ending 03/31/ 
85

United Illuminating Co—Dividend rate 
reduced in the quarter ending 06/30/
84

Y ear=85, Q u a rte r= 2

Utility and Reason for Exclusion
Consumers Power Co—Dividend rate 

was zero for the quarter ending 06/30/ 
85

Central Maine Power Co—Dividend rate 
reduced in the quarter ending 12/31/
84

Fitchburg Gas & Elec Light—Dividend 
rate was zero for the quarter ending 
06/30/85

General Public Utilities—Dividend rate 
w as zero for the quarter ending 06/30/
85

Long Island Lighting—Dividend rate was 
zero for the quarter ending 06/30/85

Maine Public Service—Dividend rate 
was zero for the quarter ending 06/30/ 
85

Montana Power Co—Dividend rate 
reduced in the quarter ending 03/31/
85

Public Service Co of NH—Dividend rate 
was zero for the quarter ending 06/30/ 
85

Appendix D—List of Commenters and
Acronyms

D ocke t No. RM85-19-000, G eneric Rate
o f  Return

Commenter and Acronyms
1. Alabama Electric Cooperative et a l.— 

Cooperatives
2. American Electric Power Company— 

AEP
3. Associated Utility Services, Inc.1— 

AUS
4. Boston Edison Company et a l.—BEC
5. Carolina Power & Light Company— 

CP&L
6. Duke Power Company—Duke
7. Edison Electric Institute—EEI
8. Financial Analyses Branch of Office 

of Electric PoweT Regulation Federal 
Energy Regulatory Commission—FA 
Staff

9. Florida Power & Light Company—FPL
10. General Services Administration— 

GSA
11. Iowa-Illinois Gas & Electric Co.— 

IIGE
12. Minnesota Department of Public 

Service—MDPS
13. New England Power Company—NEP
14. Northern States Power Company— 

NSP
15. Pacific Power & Light Company—PPL
16. Public Service Company of 

Colorado—PSCol

1 The electric utilities on whose behalf the AUS 
comments were filed are: American Electric Power 
Company, Atlantic City Electric Company, 
Delmarva Power & Light Company, Duquesne Light 
Company, Pennsylvania Power & Light Company, 
Pennsylvania Power Company and Philadelphia 
Electric Company.
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17. Southern California Edison 
Company—SCEd

18. Southern Company—Southern 
Company

19. Southwestern Electric Power 
Company—SWEPCO

20. West Texas Utilities Company— 
WTU

21. Wholesale Customer Group—WCG
22. Wisconsin Power and Light 

Company—WPL

Appendix E—Proposed Constant Growth DCF models

(1) k

(2) k

(1 + . 5g )  + g

(1 + g) + g

An ( l + k ) *  7 5 + An ( 1 + k ) * 50 + An ( 1 + k ) *  25 + Af
+ 9

P0

(4 )
( (

Du , r  1

1 + k ) N u , r )  J
(5 )  k =

P0

.E q
4 P 0

(6). k = ------[ ( 1 + k ) * 75  + (1 + k ) * 5 + ( 1+g)  (1 + k) *25  + ( 1+g)  ] + g

w h e r e :

k = mark e t  r e q u i r e d  r a t e  o f  r e t u r n  (an n ua l  r a t e )  
Dg *  c u r r e n t  ( i n d i c a t e d )  annua l  d i v i d e n d  r a t e  
Pg = c u r r e n t  mark e t  p r i c e  
g = d i v i d e n d  growth r a t e  ( a n n ua l  r a t e )

Dq U _ + _ :. 5g)_

Du r * th e  d iv id e n d  f o r  th e  r^*1 q u a r t e r  o f  th e  u*"*1 
' d iv id e n d  y e a r

Nu r = th e  number o f  d a y s  d i v i d e d  by 3 6 5  ( i . e . ,  t h e  
' f r a c t i o n a l  p a r t  o f  a y e a r )  b e t w e en  t h e  p r e s e n t  

day and t h e  d a t e  o f  DU /C.

IFR Doc. 86-5 Filed 1-3-86; 8:45 am] 
BILLING CODE 6717-01-M

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES

Food and Drug Administration

21 CFR Parts 74,81, and 82

[Docket Nos. 84N-G319 and 76N-0366]

FD&C Yellow No. 5 and its Lakes; 
Postponement of Closing Date, 
Provisional Listing, and Continued 
Stay of Effectiveness

AGENCY: Food and Drug Administration. 
a c t io n : Final rule.

s u m m a r y : The Food and Drug 
Administration (FDA) is postponing the 
closing date for the provisional listing of 
FD&C Yellow No. 5 for use in coloring 
cosmetics generally and externally 
applied drugs and of its lakes for use in 
coloring food and ingested drugs. FDA is 
establishing a new closing date for 
FD&C Yellow No. 5 to give the agency 
time to complete its evaluation of the 
objections that it received in response to 
the final rule on the use of FD&C Yellow 
No. 5 that FDA published in the Federal 
Register of September 4,1985 (50 FR 
35774). The regulations that permanently 
list FD&C Yellow No. 5 and that remove 
it from the provisional list are stayed 
until March 7,1986.
DATES: Effective January 6,1986, the 
new closing date for FD&C Yellow No. 5 
will be March 7,1986. The effective date

of the final rule published September 4, 
1985, is stayed pending final FDA action 
on the objections that it received.
FOR FURTHER INFORMATION CONTACT: 
Julius Smith, Center for Food Safety and 
Applied Nutrition (HFF-334) Food and 
Drug Administration, 200 C St. SW„ 
Washington, DC 20204, 202^72-5690.
SUPPLEMENTARY INFORMATION: FDA 
established the current closing date of 
January 6,1986, for the provisional 
listing of FD&C Yellow No. 5 in a 
regulation published in the Federal 
Register of November 5,1985 (50 FR 
45909). The agency established the 
January 6,1986, closing date for FD&C 
Yellow No. 5 to provide time for its 
evaluation of three objections to the 
final rule on the use of this color 
additive that FDA published on 
September 4,1985.

Previously, after review and 
evaluation of the data relevant to the 
petition to list FD&C Yellow No. 5 for 
use in externally applied drugs and in 
cosmetics generally, the agency had 
concluded that FD&C Yellow No. 5 was 
safe for these uses. Therefore, FDA 
issued a final rule in the Federal 
Register of September 4,1985 (50 FR 
35774), that would permanently list 
FD&C Yellow No. 5 for those uses and 
would remove the stay on the use of 
FD&C Yellow No. 5 in external 
cosmetics. FDA stated that the final rule 
would become effective on October 7, 
1985, unless stayed by the filing of 
proper objections.

FDA received three letters stating 
objections to this final rule. Because of 
the objections, under section 701(e)(2) of 
the Federal Food, Drug, and Cosmetic 
Act (21 U.S.C. 371(e)(2)), the effect of 
this final rule is stayed until the agency 
can rule upon the objections. FDA 
expects that it will need only a small 
amount of additional time to complete 
its evaluation of the objections. 
Therefore, FDA concludes that only a 
brief postponement is necessary at this 
time. The regulation set forth below will 
postpone the January 6,1986, closing 
date for the provisional listing of FD&C 
Yellow No. 5 until March 7,1986.

Because the current closing date 
expires on January 6,1986, FDA has 
concluded that the use of notice and 
public procedure on this regulation is 
impracticable. Thus, good cause exists 
for issuing the postponement as a final 
rule. Moreover, this action is consistent 
with the protection of the public health 
because the agency has previously 
concluded that FD&C Yellow No. 5 is 
safe for its intended use under the Color 
Additive Amendments of 1960. This 
regulation will permit the uninterrupted
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use of the color additive until March 7, 
1986. To prevent any interruption in the 
provisional listing of FD&C Yellow No. 5 
and in accordance with 5 U.S.C. 553(d)
(1) and (3), this regulation is being made 
effective on January 6,1986. Any person 
who wishes to comment on the 
regulation may do so in accordance with 
2 1  CFR 10.40(e)(1).
List of Subjects
21 CFR P a rt 74

Color additive, Cosmetics, Drugs, 
Medical devices.
21 CFR P a rt 81

Color additives, Cosmetics, Drugs.
21 CFR P a rt 82

Color additives, Cosmetics-, Drugs.
Therefore, under the Federal Food, 

Drug, and Cosmetic Act and under 
authority delegated to the Commissioner 
of Food and Drugs, Parts 74, 81, and 82 
are amended as follows:

PART 74—LISTING OF COLOR 
ADDITIVES SUBJECT TO 
CERTIFICATION

1. The authority citation for 21 CFR 
Part 74 continues to read as follows:

Authority: Secs. 701, 706, 52 Stat. 1055-1056 
as amended, 74 Stat. 399-407 as amended (21 
U.S.C. 371, 376); 21 CFR 5.10.

2. The modifications of § 74.1705 
FD&C Y e llow  No. 5  included in the 
September 4,1985, final rule continue to 
be stayed.

3. Section 74.2705 FD&C Y ellow  N o .
5 continues to be stayed.

PART 81—GENERAL SPECIFICATIONS 
AND GENERAL RESTRICTIONS FOR 
PROVISIONAL COLOR ADDITIVES 
FOR USE IN FOODS, DRUGS, AND 
COSMETICS

4. The authority citation for 21 CFR 
Part 81 continues to read as follows:

Authority: Secs. 701, 706, 52 Stat. 1055-1056 
as amended, 74 Stat. 399-407 as amended (21 
U.S.C. 371, 376): Title H, Pub. L. 86-618; sec. 
203, 74 Stat. 404-407 (21 U.S.C. 376, note); 21 
CFR 5.10. *

§ 81.1 [Amended]
5. Section 81.1 P ro v is io n a l l is t  o f  

c o lo r a d d itive s  is  amended in paragraph
(b) by revising the dosing date for 
‘'FD&C Yellow No. 5” to read “March 7, 
1986.”

§81.27 [Amended]
6. Section 81.27 C ond itions o f  

p ro v is io n a l lis tin g  is amended in 
paragraph (d) by revising the closing 
date for “FD&C Yellow No. 5” to read 
“March 7,1986."

PART 82—LISTING OF CERTIFIED 
PROVISIONALLY LISTED COLORS 
AND SPECIFICATIONS

7. The authority citation for 21 CFR 
Part 82 continues to read as follows:

Authority: Secs. 701, 706, 52 Stat. 1055-1056 
as amended, 74 Stat. 399-407 as amended (21 
U.S.C. 371, 376); 21 CFR 5.10.

8. Section 82.705 FD&C Y e llow  No. 5 
continues to be stayed.

Dated: December 18,1985.
Joseph P. Hile,
Associate Commissioner fo r  Regulatory 
Affairs.
[FR Doc. 85-30395 Filed 12-31-85 10:26 am] 
BILLING CODE 4160-01-M

DEPARTMENT OF THE TREASURY 

Internal Revenue Service 

26 CFR Parts 1 and 602 

[T.D. 8067]

Income Tax; Accounting for Long- 
Term Contracts

AGENCY: Internal Revenue Service, 
Treasury.
a c t io n : Final regulations.

s u m m a r y : This document contains final 
regulations relating to accounting for 
long-term contracts. The regulations 
affect taxpayers who have long-term 
contracts whether or not they use a 
long-term contract method of accounting 
for such contracts. Modifications to the 
regulations were required to be made by 
the Tax Equity and Fiscal Responsibility 
Act of 1982 (Pub. L. 97-248).
d a t e s : In general, the regulations 
relating to the allocation of indirect 
costs to extended period long-term 
contracts and the rules relating to the 
use of inventory methods with a long
term contract method are effective for 
taxable years beginning after December
31,1982. The regulations relating to the 
time at which a contract is to be 
considered completed and to 
aggregating and severing agreements are 
effective for taxable years ending after 
December 31,1982.
FOR FURTHER INFORMATION CONTACT: 
Paulette Chernyshev of the Legislation 
and Regulations Division, Office of 
Chief Counsel, Internal Revenue 
Service, 1111 Constitution Avenue NW., 
Washington, DC 20224, Attention: 
CC:LR:T (202-566-3288, not a toll-free 
call).
SUPPLEMENTARY INFORMATION:

Background

On March 14,1983, proposed 
amendments to the Income Tax 
Regulations (26 GFR Part 1} under 
sections 446, 451 and 471 of the Internal 
Revenue Code were published in the 
Federal Register (48 FR 10702). The 
amendments were proposed to conform 
the regulations to the requirements of 
section 229 of the Tax Equity and Fiscal 
Responsibility Act of 1982 (Pub. L. 97- 
248; 96 Stat. 324, 494) as amended by 
section 712{m) of the Tax Reform Act of
1984.

Many written comments were 
received. A public hearing was held on 
June 29,1983. After consideration of all 
comments and testimony received on 
the proposed amendments, the 
amendments, with revisions, are 
adopted by this Treasury decision. The 
revisions and public comments are 
discussed below.

Discussion

C lea r R e flec tion  o f  Incom e

Comments received expresed the 
concern that the introductory language 
of § 1.451-3(a) changed the standard for 
the application of the clear reflection of 
income concept. No change in the 
standard was contemplated. The 
Treasury decision retains the reference 
to dear reflection of income consistent 
with the provisions of § 1.446-1 (a)(2) 
and (c), which permit various methods . 
of accounting, subject to the requirement 
that any method, including the long-term 
contract method, must clearly reflect 
income in its application.

C lass ifica tion  o f  C ontracts

Contracts that the taxpayer estimates 
will be completed within 2 years of the 
contract commencement date (3 years in 
the case of a construction contract) are 
not subject to the extended period 
costing rules. The proposed regulations 
provided that contracts that are not 
completed within that time period will 
not be reclassified if the taxpayer could 
reasonably have expected the Contract 
to be completed within the time period. 
The proposed regulations further 
provided that the taxpayer’s estimated 
time of completion for classifying and 
accounting for a long-term contract will 
not be considered unreasonable if the 
contract is not completed within the 
expected time solely because of 
unforseeable factors not within the 
control of the taxpayer. Comments 
considered this exception too limited, as 
the exception is only available if the 
delay in completion was due solely to 
unforseeable factors. Therefore, the 
Treasury decision modifies the
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exception to apply to delays occurring 
primarily because of unforseeable 
factors.

Shipbuilding Contracts
Comments submitted by members of 

the shipbuilding industry expressed 
concern as to the definition of 
“construction contracts” in paragraph
(b)(3)(ii) of § 1.451-^3. Such definition 
was intended only for purposes of that 
paragraph (Le., for determining the 
applicability of the 3-year exception to 
the extended period costing rules). 
Shipbuilding contracts are not 
“construction contracts” for this 
purpose, because ships do not constitute 
real property. Any implication that 
shipbuilding does not constitute 
construction for purposes of the general 
definition of a long-term contract 
(contained in paragraph (b)(1) of 
§ 1.451-3) has been removed; that issue 
is beyond the scope of these regulations.
$25 M illion Gross Receipts Test

In determining a taxpayer’s gross 
receipts for purposes of the $25 million 
test, the proposed regulations required, 
for persons not under common control 
with the taxpayer, attribution of gross 
receipts to the contractor from persons 
owning an interest in the contractor, and 
from persons in which the contractor 
owns an interest, in proportion to the 
amount owned. If the amount of 
ownership varies during the year, the 
proposed regulations required 
attribution in proportion to the largest 
amount of this interest owned during 
such year. Additionally, the proposed 
regulations required proportionate 
attribution of gross receipts realized 
from the conduct of any trade or 
business. In response to comments, the 
attribution rules of paragraph
(b)(3)(iii)(C) of § 1.451-3 (attribution 
from persons not under common control 
with the taxpayer) have been revised in 
two respects. Interests owned in or by a 
contractor that vary during the year are 
to be measured using a weighted 
average, based on the number of days 
each interest is owned during such 
calendar year. In addition, gross receipts 
attributed to a contractor under this rule 
are to be limited to gross receipts from 
the trade or business of construction.

Research and Experim ental Expenses
Several comments objected to the 

inclusion of research and experimental 
expenses in the list of indirect costs 
required to be allocated to non-extended 
period long-term contracts in the 
proposed regulations. The comments 
interpret legislative history to preclude 
changes in period costs under existing 
regulations with respect to non
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extended period contracts. In response 
to these comments, research and 
experimental expenses have been 
deleted from the list of indirect costs 
required to be allocated to non-extended 
period long-term contracts.
Bidding Expenses

The proposed regulations required a 
“defer-and-deduct” treatment for 
bidding expenses for unawarded 
contracts. Comments favored a “deduct- 
and-recapture” approach. That 
approach would treat bidding expenses 
relating to contracts not awarded as of 
the end of a taxable year as period 
costs. Bidding expenses for contracts 
ultimately awarded to the taxpayer 
would be recaptured in the year in 
which the contract is awarded. After 
consideration, this alternative was 
rejected as inconsistent with the 
purpose of the new extended period 
costing rules. The defer-and-deduct rule 
is retained in the Treasury decision, 
with additional guidance as to how 
bidding expenses for unawarded 
contracts are to be accounted for by the 
taxpayer.

Inventory M ethods
The proposed regulations provided 

that the taxpayer may not use LIFO or 
the lower of cost or market method to 
determine costs attributable to long
term contracts. The primary motivation 
in taking this position was to prohibit 
the accounting practice of delaying the 
determination of the cost of raw 
materials and components incorporated 
into the subject matter of the contract 
until the year of completion, and then 
using LIFO to determine such costs. It is 
the firmly-held view of the Internal 
Revenue Service that costs attributable 
to a long-term contract should be 
determined in the year incurred. The 
recovery of such already-determined 
costs is deferred until the year of 
completion of the contract. To the extent 
that the holding of Peninsula Steel 
Products Co. v. Com m issioner, 78 T.C. 
1029 (1982), is inconsistent with this 
principle, the Service will not follow 
that case.

Many commentators state that the 
position of the proposed regulations 
regarding LIFO is overbroad in 
precluding the use of LIFO in making the 
required determination of the costs of 
materials and components at the time of 
dedication. Because using LIFO to 
determine costs at dedication is not 
inconsistent with the primary position 
that costing must occur in the year of 
dedication, the Treasury decision 
provides that the costs of raw materials 
or components allocable to a long-term 
contract shall be determined, in the year
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of dedication, using the taxpayer’s 
method of accounting for each material 
[e.g.,—specific identification, FIFO, 
LIFO). Guidance is provided as to when 
raw materials and components are 
dedicated to a particular long-term 
contract.

Service Costs

The proposed regulations provide an 
insignificant deviation rule for methods 
used by taxpayers in allocating service 
costs. Comments suggested that the 
intent of the rule would be better served 
if applied to the taxpayer’s contracts on 
an overall basis, rather than contract- 
by-contract. The Treasury decision 
reflects this suggestion hi providing that 
the taxpayer’s method of allocation will 
be tested on the basis of the taxpayer’s 
extended period long-term contracts 
taken as a whole.

Many commentators considered it 
unreasonable to require a taxpayer to 
attach a statement to its tax return 
describing the allocation of service costs 
and general administrative costs. As a 
result, paragraph (d)(9)(v) of § 1.451-3 
has been revised to require only that 
such records describing the taxpayer’s 
cost allocations be maintained and 
made available for examination and 
verification by the district director.

Among the illustrations of allocation 
methods, the proposed regulations 
provided rules for allocating the cost of 
a department providing engineering and 
design services “unless the engineering 
and design services provided to a long
term contract are properly accounted for 
as a separate contract". Many of the 
commentators requested clarification 
concerning the circumstances under 
which it is appropriate to account for 
such services as a separate contract.
The only purpose of paragraph (d)(9)(x) 
of § 1.451-3 is to describe how 
engineering and design department costs 
not properly accounted for separately 
may be allocated.

Severing and Aggregating

The proposed regulations provided 
that, in addition to the instances 
provided in paragraph (e)(1) of this 
section, there may be other instances in 
which it may be necessary for the 
Commissioner to seveT or aggregate 
agreements in order to clearly reflect 
income. Several commentators objected 
to this provision on the grounds that it 
creates uncertainty as to the application 
of the severing and aggregating rules. 
This additional reference has been 

-omitted from the Treasury decision.
-  The Treasury decision provides 
clarification that, in general, only the
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Commissioner (and not the taxpayer) 
may sever or aggregate agreements.

For purposes of severing and 
aggregating (as well as for all other 
purposes), fact situations to which this 
Treasury decision does not apply 
because of the effective date of this 
Treasury decision will be tested under 
Treas. Reg. § 1.451-3 as it existed before 
the promulgation of this Treasury 
decision. Pursuant to section 229 of 
TEFRA, this Treasury decision 
constitutes a clarification of the prior 
regulations. No inference should be 
drawn that a fact situation clearly 
subject to severing or aggregating under 
this Treasury decision is not subject to 
severing or aggregating under the prior 
regulations.
Cost A llo c a tio n  Rules fo r  Taxpayers  
Using In v e n to ry  M ethods

The proposed regulations required an 
inventory method taxpayer to apply the 
new cost allocation rules to its extended 
period long-term contracts. In the 
preamble, the Commissioner specifically 
invited comments on whether this 
requirement should be modified in the 
case of taxpayers using an inventory 
method of accounting for extended 
period long-term contracts under which 
some threshold amount of the income 
from such contracts is recognized in 
taxable years before the taxable year 
such contracts would be considered 
completed under the completed contract 
method. This was in response to 
footnote 1 in S. Rep. No. 97-494, 97th 
Cong., 2d Sess. 201 (1982), which 
provided that “in order to prevent 
avoidance of the new cost allocation 
rules, it is anticipated that Treasury may 
be required to amend both the 
regulations relating to the completed 
contract method and the regulations 
relating to the full absorption inventory 
costing method.” A number of comments 
were received in this regard. In response 
to these comments, yet in order to 
prevent avoidance of the new cost 
allocation rules, the Treasury decision 
requires taxpayers who use a method of 
accounting that uses inventories (other 
than a long-term contract method) to 
apply the new cost allocation rules in 
accounting for all extended period long
term contracts except those as to which 
the taxpayer reasonably expects to 
recognize a threshold percentage of 
grbss income in each of the three years 
following the year in which the contract 
is entered into.
C onso lida ted Groups

Amendments to this Treasury 
decision are proposed to be made in 
§§ 1.451—3(b)(3)(v) and 1.451-3(d)(6)(iv), 
relating to rules for taxpayers who file

as members of consolidated groups. The 
new rules are proposed elsewhere in 
this issue of the Federal Register.

Regulatory Flexibility Act and Executive 
Order 12291

The Commissioner of Internal 
Revenue has determined that this final 
rule is not a major rule as defined in 
Executive Order 12291 and that a 
Regulatory Impact Analysis therefore is 
not required. Although a notice of 
proposed rulemaking that solicited 
public comment was issued, the Internal 
Revenue Service concluded when the 
notice was issued that the regulations 
are interpretative and that the notice 
and public procedure requirements of 5
U.S.C. 553 did not apply. Accordingly, 
the final regulations do not constitute 
regulations subject to the Regulatory 
Flexibility Act (5 U.S.C. Chapter 6).

Paperwork Reduction Act of 1980

The collection of information 
requirements contained in these 
regulations have been submitted to the 
Office of Management and Budget 
(OMB) in accordance with the 
requirements of the Paperwork 
Reduction Act of 1980. These 
requirements have been approved by 
OMB.

Drafting Information

The principal author of these 
regulations in the Legislation and 
Regulations Division of the Office of 
Chief Counsel, Internal Revenue 
Service, is Paulette Chernyshev. 
However, personnel from other offices 
of the Internal Revenue Service and 
Treasury Department participated in 
developing these regulations, both on 
matters of substance and style.
List of Subjects in 26 CFR 1.441-1- 
1.483-2

Income taxes, accounting, Deferred 
compensation plans.

Amendments to the Regulations

• The following amendments to 26 CFR 
Part 1 are adopted:

PART 1—[AMENDED]

Paragraph 1. The authority for Part 1 
is amended by adding the following 
citation:

Authority: 26 U.S.C. 7805 * * * Section 471 
also issued under 26 U.S.C. 471. Sections 
1.451-3 and 1.451-5 amended under the 
authority in 96 Stat. 324, 493.

Par. 2. Section 1.446—l(c)(l)(ii) is 
amended by revising the last sentence 
and by adding a new sentence at the 
end to read as follows:

§ 1.446-1 General rule for methods of 
accounting.
* * * * *

(c) Perm issible method— (1) In 
general. * * *

(ii) Accrual method. * * * For 
example, under an accrual method, a 
taxpayer engaged in manufacturing may 
account for the sale of an item when the 
item is shipped, when the item is 
delivered, when the item is accepted, or 
when title to the item passes to the 
purchaser, whether or not billed, 
depending upon the method regularly 
employed in keeping the taxpayer’s 
books: however, see § 1.451-5 relating to 
advance payments. The determination 
of when an item is shipped, delivered or 
accepted, or when title passes, does not 
depend upon when any other item in the 
contract is shipped, delivered or 
accepted, or when title passes. 
* * * * *

Par. 3. Section 1.451-3 is amended as 
follows:

1. Paragraph (a) is revised;
2. Paragraph (b) is revised:
3. Paragraph (d) is amended by 

revising paragraphs (d) (1) and (5), 
redesignating paragraph (d)(5)(iv) as 
paragraph (d)(7), revising and 
redesignating paragraph (d)(6) as 
paragraph (d)(8), and by adding new 
paragraphs (d) (6) and (9);

4. Paragraph (e) is amended by 
revising paragraph (e)(1), revising 
examples (1) and (2) of paragraph (e)(2), 
revising and redesignating example (3) 
of paragraph (e)(2) as example (4), 
adding new examples (3), (5), (6) and (7) 
of paragraph (e)(2), and adding new 
paragraph (e)(3); and

5. A new paragraph (g) is added.
The revised and added provisions

read as follows:

§ 1.451-3 Long-term contracts.
(a) Introduction and Effective date—

(1) In general. Income from a long-term 
contract (as defined in paragraph (b)(1) 
of this section) may be included in gross 
income in accordance with .one of the 
two long-term contract methods, 
namely, the percentage of completion 
method (as described in paragraph (c) of 
this section) or the completed contract 
method (as described in paragraph (d) of 
this section), or any other method. 
Whichever method is chosen must, in 
the opinion of the Commissioner, clearly 
reflect income. See § 1.446-l(a)(2) and
(c). In addition, it must be applied 
consistently to all long-term contracts 
within the same trade or business 
except that a taxpayer who has long
term contracts of substantial duration 
and long-term contracts of less than 
substantial duration in the same trade or
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business may report the income from all 
the contracts of substantial duration on 
the same long-term contract method and 
report the income from the contracts of 
less man substantial duration pursuant 
to another proper method of accounting. 
For example, if a manufacturer of heavy 
machinery has special-order contracts of 
a type that generally take 15 months to 
complete and also has contracts of a 
type that generally take 3 months to 
complete, the manufacturer may use a 
long-term contract method for the 15- 
month contracts and a proper inventory 
method pursuant to section 471 and the 
regulations thereunder for the 3-month 
contracts. Similarly, if a construction 
contractor has construction contracts of 
a type that generally take 15 calendar 
months to complete and other 
construction contracts that take only 5 
months to complete but that are long
term contracts because they are not 
completed in the taxable years in which 
they are entered into (pursuant to 
paragraph (b)(l)(i) of this section), such 
contractor may either use a long-term 
contract method for all the contracts of 
both types or use a long-term contract 
method for the 15-month contracts and 
another proper method of accounting for 
the 5-month contracts. If a taxpayer 
distinguishes between contracts of 
substantial duration and other long-term 
contracts of less than substantial 
duration, he must adhere to a 
consistently applied standard for 
determining substantial duration.

(2) R eporting  req u ire m en t When a 
taxpayer reports income under the 
percentage of completion method or the 
completed contract method, a statement 
to that effect shall be attached to his 
income tax return.

(3) A llo c a tio n  among a c tiv itie s  
required. The percentage of completion 
method and the completed contract 
method apply only to the accounting for 
income and expenses attributable to 
long-term contracts. The term "expenses 
attributable to long term contracts” 
means all direct labor costs and direct 
material costs (within the meaning of 
paragraph (d)(5)(i) or (6}(i) of this 
section), and all indirect costs except 
those described in paragraph (d)(5)(iii) 
or, in the case of extended period long
term contracts, paragraph (d)(6)(iii).
Other income and expense items, such 
as investment income, expenses not 
attributable to such contracts, and costs 
incurred with respect to any guarantee, 
warranty, maintenance, or other sendee 
agreement relating to the subject matter 
of such contracts, shall be acounted for 
under a proper method of accounting.
See section 446(c) and § 1.446-l(c).

(4) Severing an d  aggregating  
contracts. In the case of income 
attributable to a long-term contract, 
whether or not a long-term contract 
method is used, for the purpose of 
dearly reflecting income it may be 
necessary in some instances for the 
Commissioner either to treat one 
agreement as several contracts or to 
treat several agreements as one 
contract The rules of paragraph (e)(1) of 
this section shall apply to determine 
whether an agreement should be so 
severed or several agreements so 
aggregated.

(5) C erta in  taxpayers n o t using a long
term  con tra c t m ethod. In the case of a 
taxpayer using a method of accounting 
that uses inventories {other than a long
term contract method) for any extended 
period fcWjfr-term contract entered into 
after December 31,1982, see paragraphs
(d)(6)(v) and (g) of this section.

(6) Use o f  in v e n to ry  m ethods in  
connection w ith  the long-te rm  con trac t 
m ethod. Effective for taxable yjjars 
beginning after December 31,1982, the 
taxpayer may use an inventory method 
to determine the costs attributable to a 
long-term contract accounted fou n d er 
a long-term contract method only in 
accordance with paragraph (d)(8) of this 
section.

(7) E ffe c tive  date. Except as otherwise 
provided, this section is effective for 
taxable years ending after December 31, 
1982. For taxable years ending before 
January 1,1983, see CFR § 1.451-3, 
revised as of 4/1/85.

(b) D efin itions , a n d  spe c ia l ru les  
re la tin g  to  ce rta in  con tracts—(1) Long
term  con tra c t—(i) In  general. Except as 
provided in paragraph (b)(l)(ii) of this 
section, the term “long-term contract” 
means a building, installation, 
construction or manufacturing contract 
which is not completed within the 
taxable year in which it is entered into.

(ii) M a n u fac tu ring  contracts. 
Notwithstanding paragraph (b)(l)(i) of 
this section, a manufacturing contract is 
a “long-term contract” only if such 
contract involves the manufacture of (A) 
unique items of a type which is not 
normally carried in the finished goods 
inventory of the taxpayer, or (B) items 
which normally require more than 12 
calendar months to complete (regardless 
of the duration of the actual contract). 
Thus, for example, a contract to 
manufacture a unit of industrial 
machinery specifically designed for the 
needs of a customer and not normally 
carried in the taxpayer’s inventory or a 
contract to manufacture machinery 
which will require more than 12 
calendar months to complete are long 
term contracts!-] However, a contract to

manufacture 15,000 folding chairs which 
take 3 days each to manufacture is not a 
long-term contract even though it takes 
more than 12 calendar months to 
manufacture all 15,000 chairs and the 
contract is not completed within the 
taxable year it is entered into.

(2) Com ple tion—(i) F in a l com ple tion  
and  acceptance—(A) G enera l rule. 
Except as otherwise provided in this 
paragraph (b)(2), and in paragraph (d)
(2), (3), and (4) of this section (relating to 
disputes), a long-term contract shall not 
be considered “completed” until final 
completion and acceptance have 
occurred. Nevertheless, a taxpayer may 
not delay the completion of a contract 
for the principal purpose of deferring 
Federal income tax.

(B) Com ple tion de te rm ined  on basis o f  
e fflfac ts  and  circum stances. Final 
completion and acceptance of a contract 
for Federal income tax purposes is 
determined from an analysis of all the 
relevant facts and circumstances, 
including the manner in which the 
parties to the contract deal with each 
other and with the subject matter of the 
contract, the physical condition and 
state of readiness of the subject matter 
of the contract, and the nature of any 
work or costs remaining to be performed 
or incurred on the contract. In 
considering the manner in which the 
parties deal with the subject matter of 
the contract, any use of the primary 
subject matter of the contract by the 
purchaser (except for testing purposes 
that produce no gross revenue, cost 
savings, or other substantial benefits for 
the purchaser) will be considered.

(C) Examples. The principles of 
paragraph (b)(2)fi) of this section are 
illustrated by the followed examples:

Example (1J. In 1982, A, a calendar year 
contractor, contracts with B to construct a 
building. The initial completion date specified 
in the contract is October 1984. In November 
1984, the building is completed in every 
respect necessary for the use for which the 
building is intended. Later in November 1984, 
B occupies the building and notifies A that 
certain minor deficiencies should be 
corrected. A agrees to correct the 
deficiencies. Under these circumstances, the 
contract is considered completed for Federal 
income tax purposes in A’s taxable year 
ending December 31,1984, without regard to 
when A corrects the deficiencies. The 
contract is considered completed because the 
parties have dealt with each other and with 
the subject matter of the contract in a manner 
that indicates that final completion and 
acceptance have occurred.

Example (2). Assume the same facts as in 
example 1, except thbt there are no 
deficiencies in the building that require 
correction or repair. In addition, assume that 
the contract between A and B provides that 
none of the retainage under the contract may
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be released to A until A obtains an 
architect’s certificate that the building has 
been completed according to the 
specifications of the contract. A obtains this 
certificate in February, 1985. Under these 
circumstances, the contract is considered 
completed for Federal income tax purposes in 
A’s taxable year ending December 31,1984, 
without regard to when A obtains the 
required architect’s certificate, and without 
regard to when the retainage is released to A, 
because the parties have dealt with each 
other and with the subject matter of the 
contract in a manner that indicates that final 
completion and acceptance have occurred.

Example (3). In 1982, X, a calendar year 
taxpayer who manufactures industrial 
machinery, contracts with F to build and 
install one large item of industrial machinery 
to be delivered in August 1983 and to be 
installed and tested by X in F’s factory. The 
contract provides that the machinery will be 
accepted by F when the tests performed by X 
demonstrate that the machinery will perform 
within certain environmental standards 
required by a government agency, regardless 
of whether an operating permit has been 
obtained. Because of technical problems the 
machinery is not ready for delivery until 
December 1983. F accepts delivery of the 
machinery in December 1983 subject to 
installation and testing to determine if the 
assembled machinery meets the 
environmental standards. The machinery is 
installed and tested during December 1983 
through February 1984, and F accepts the 
machinery in February 1984. An operating 
permit required to operate the machinery 
under the environmental standards is issued 
by the governmental agency in February,
1985. Under these circumstances final 
completion and acceptance of the machinery 
for Federal income tax purposes occurs in 
February, 1984.

Example (4)An 1983, D, a calendar year ' 
taxpayer, contracts with E to construct a 
shopping center and related parking areas. 
The shopping center is completed in October 
1985. In December 1985, the shopping center 
and three-fourths of the parking area are 
opened to the general public. At that time, the 
entire parking area of the shopping center has 
been graded and three-fourths has been 
paved, but the final asphalt coating has not 
been laid due to general weather conditions. 
Under these circumstances, the contract to 
construct the shopping center and parking 
area is considered completed for Federal 
income tax purposes in December 1985, 
because the shopping center and a major 
portion of the parking area were ready to be 
used and were used at that time.

(ii) Contracts with more than one 
subject matter—(A) General rule. In the 
case of a long-term contract (which, 
after the application of the rules 
provided in paragraph (e) of this section, 
is treated as a single long-term contract 
for Federal income tax purposes) for one 
or more units (such as an aircraft or an 
item of industrial machinery) that 
represent the primary subject matter of 
the contract, and for other items (such 
as training manuals, or spare or
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replacement parts or components) that 
do not represent the primary subject 
matter of the contract, “final completion 
and acceptance” shall be determined 
without regard to the contractor’s 
obligation to supply the other items that 
do not represent the primary subject 
matter of the contract. If at the end of 
the taxable year in which the long-term 
contract is completed there remain any 
other items that do not represent the 
primary subject matter of the contract 
and that have not been finally 
completed and accepted then the costs 
that have been incurred prior to the end 
of such year and that are properly 
allocable to such other items 
(determined pursuant to paragraph (d)
(5) or (6) (as the case may be) of this 
section), and a portion of the gross 
contract price (if any)-reasonafely 
allocable to such other items shall be 
separated from the long-term contract, 
and such costs and such portion of the 
gross contract price shall be accounted 
for under a proper method of 
accounting. Such proper method of 
accounting includes a long-term contract 
method only if a separate contract for 
such other items would be a long-term 
contract (as defined in paragraph (b)(1) 
of this section).

(B) Exam ple. The principles of 
paragraph (b)(2)(ii)(A) of this section 
may be illustrated by the following 
example:

Example. In 1982, X contracts with the Y 
Government to manufacture five aircraft and 
to manufacture 12 spare and replacement 
parts for the five aircraft and for certain other 
aircraft supplied to Y under prior contracts. 
Assume that under all the facts and 
circumstances it is determined that the 
portion of the contract relating to the 12 spare 
and replacement parts does not have to be 
severed from the portion of the contract 
relating to the five aircraft. Assume also that 
under all the facts and oircumstances it is 
determined that the five aircraft represent the 
primary subject matter of the contract, and 
that the spare and replacement parts do not 
represent the primary subject matter of the 
contract. In 1984, X tenders the five aircraft 
and seven of the spare and replacement parts 
to Y. Y accepts the aircraft and the parts 
subject to X’s delivery of the balance of the 
spare and replacement parts. For Federal 
income tax purposes the contract is deemed 
to have been completed in 1984. Accordingly, 
X must include in gross income in 1984 the 
entire contract price, less the portion of the 
gross contract price reasonably allocable (if 
any) to the parts not delivered in 1984. X 
must deduct from gross income in 1984 the 
entire costs properly allocable to the 
contract, less the entire costs incurred that 
are properly allocable to the parts not 
delivered in 1984. X will account for the 
income and costs allocable to the parts not 
delivered in 1984 under a proper method of 
accounting.

/ Rules and Regulations

(iii) Contingent compensation. In the 
case of a long-term contract, “final 
completion and acceptance” shall be 
determined without regard to any term 
of the contract providing for additional 
compensation contingent upon the 
continued successful performance of the 
subject matter of the contract after the 
subject matter of the contract has been 
accepted by the purchaser (such as an 
incentive fee payable if a satellite 
remains in operation after it is placed on 
orbit). Such contingent compensation 
shall be included in gross income in the 
appropriate taxable year determined 
under the taxpayer’s method of 
accounting other than a long-term 
contract method.

(iv) Certain supervision o f 
installation. In the case of a long-term 
contract, "final completion and 
acceptance” shall be determined 
without regard to any obligation on the 
part of the contractor to assist or to 
supervise installation or assembly of the 
subject matter of the contract where 
such installation or assembly is to be 
performed by the purchaser and, under 
applicable contract law, the subject 
matter of the contract may be accepted 
by the purchaser prior to such 
installation or assembly. If the preceding 
sentence applies to a contract, "final 
completion and acceptance” shall be 
determined without regard to such 
obligation [.] In addition, the entire gross 
contract price less the portion of the 
gross contract price (if any) reasonably 
allocable to such obligation, shall be 
included in gross income in the taxable 
year in which the contract is 
completed[.) Further, all costs properly 
allocable to the contract and which have 
been incurred prior to the end of the 
taxable year in which such contract is 
completed shall be deducted in such 
year[.J Finally, all other costs properly 
allocable to such contract and the 
portion of the gross contract price 
reasonably allocable to the obligation to 
assist or to supervise installation shall 
be accounted for under a proper method 
of accounting other than a long-term 
contract method.

(v) Subcontractors. In the case of a 
subcontractor who completes work on a 
long-term contract prior to the 
completion of the entire contract, “final 
completion and acceptance” of the 
contract with respect to such 
subcontractor shall be deemed to have 
occurred when the subcontractor’s wrork 
has been completed and has been 
accepted by the party with whom the 
subcontractor has contracted.

(vi) Disputes. Completion of a long
term contract is determined without 
regard to whether a dispute exists at the
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time the taxpayer tenders the subject 
matter of the contract to the party with 
whom the taxpayer has contracted. See 
paragraphs (d)(2), (3) and (4) of this 
section.

(3) Extended period long-term 
contract— (i) General Rule. This 
paragraph (b)(3) does not apply to 
contracts accounted for under the 
percentage of completion method.
Except as provided in paragraph
(b)(3)(ii) of this section, the term 
"extended period long-term contract” 
means any long-term contract tjiat the 
taxpayer estimates (at the time such 
contract is entered into) will not be 
completed (as defined in paragraph
(b)(2) of this section) within the 2-year 
period beginning on the first date 
(hereinafter, “the contract 
commencement date”) that the taxpayer 
incurs any costs (other than costs such 
as bidding expenses, or expenses 
incurred in connection with negotiating 
the contract) allocable to such contract 
(under the cost allocation rules of 
paragraph (d)(6) of this section). The 
preceding sentence shall be applied 
without regard to when costs allocable ' 
to a contract are recorded under the cost 
accounting procedures used by the 
taxpayer. In general, the contract 
commencement date will be the first 
date that any of the following activities 
occur; the taxpayer incurs design or 
engineering costs allocable to the 
contract other than design or 
engineering costs incurred solely for 
purposes of bidding for the contract; 
materials or equipment are shipped to 
the jobsite; or workers whose labor 
costs is treated as direct labor are sent 
to the jobsite. If the first date when any 
costs allocable to a contract are 
incurred is not determinable, the 
contract commencement date of a 
contract shall be the date such contract 
is entered into, unless the taxpayer 
establishes to the satisfaction of the 
district director that another date is a 
more appropriate contract 
commencement date. The contract 
commencement date shall not be earlier 
than the date the contract is entered 
into, unless the taxpayer delayed 
entering into the contract for a principal 
purpose of avoiding the rules of this 
section.

(ii) Certain construction contracts.
The term “extended period long-term 
contract” does not include any 
construction contract entered into by a 
taxpayer—

(A) Who estimates (at the time such 
contract is entered into) that such 
contract will be completed within the 3- 
year period beginning on the contract 
commencement date of such contract, or

(B) Whose average annual gross 
receipts (determined under paragraph
(b)(3)(iii) of the this section) over the 3 
taxable years preceding the taxable 
year the contract is entered into (or, if 
less, the number of preceding taxable 
years the taxpayer has been in 
existence) do not exceed $25 million.
For purposes of this paragraph (b)(3)(h), 
the term "construction contract” means 
any contract for the building, 
construction, or erection of, or the 
installation of any integral component 
to, improvements to real property. For 
purposes of the preceding sentence, 
construction includes reconstruction and 
rehabilitation. An improvement to real 
property includes buildings or other 
structures intended to be permanently 
affixed to real property, roadways, 
dams, or bridges, but does not include 
such items as vessels or offshore drilling 
platforms. An integral component to an 
improvement to real property includes 
property not produced at the site of the 
real property but intended to be 
permanently affixed to an improvement 
to real property, for example, elevators 
and central heating and cooling systems. 
In the case of a contract that provides 
for the manufacture and the installation 
of an integral component to an 
improvement to real property (such as 
the pollution control equipment for a 
power plant), only the part of the overall 
gross contract price and the costs 
properly allocable to the work of 
installing the finished component is a 
construction contract. For example, in 
the case of a contract both to 
manufacture and to install an elevator in 
an office building, only the portion of the 
gross contract price and only the costs 
properly allocable to installing the 
elevator is a construction contract. 
However, in determining whether the 
installation portion of a contract is 
expected to be completed within three 
years, the time expected to complete 
both the manufacture and the 
installation of the contract subject 
matter must be taken into account. 
Similarly, in determining whether the 
manufacturing portion of a contract is 
expected to be completed within two 
years, the time expected to complete 
both the manufacture and the 
installation of the contract subject 
matter must be taken into account. 
Alternatively, the taxpayer may 
consistently account for the 
manufacturing portion and the 
installation portion of all such 
agreements as separate contracts if 
there is an appropriate allocation of the 
gross contract price between the 
manufacturing portion and the 
installation portion of the agreement.

The preceding sentence applies without 
regard to paragraph (e)(1) of this section.

(iii) Determination o f gross receipts—
( A )  Aggregation and attribution o f gross 
receipts. The following rules shall apply 
in determining the gross receipts of the 
taxpayer for purposes of paragraph
(b)(3)(ii)(B) of this section, that is, for 
determining if the average annual gross 
receipts of the taxpayer over the 3 
taxable years preceding the taxable 
year in which a construction contract is 
entered into (or, if less, the number of 
preceding taxable years the taxpayer 
been in existence) exceed $25 million. 
Under paragraph (b)(3)(iii)(B) of this 
section, the average annual gross 
receipts of all trades or businesses 
(regardless of the nature of such trades 
or businesses) under common control 
with the taxpayer who enters into the 
construction contract are combined. 
Under paragraph (b)(3)(iii)(C), a portion 
of the average annual gross receipts 
from building, installation or 
construction contracts (hereinafter 
“construction gross receipts”) of trades 
or businesses not under common control 
with the taxpayer who enters into the 
contract, but which are related to the 
taxpayer through a chain of attribution 
(using indirect and constructive 
ownership), are attributed to the 
taxpayer who enters into the contract. 
Except as provided in paragraph
(b)(3)(iii)(C)(4)(/), the rules of paragraph
(b)(3)(iii) (B) and (C) are both applied. 
For purposes of paragraph (b)(3) of this 
section, "gross receipts” include the 
gross receipts realized from the active 
conduct of any trade or business, (e.g.,— 
sales revenue), and shall be the gross 
receipts of the taxable year in which 
such receipts are recognized properly 
under the tax accounting method of the 
taxpayer. For this purpose “gross 
receipts” shall not include amounts that, 
under Federal income tax law, are 
interest, dividends, rents, royalties, 
annuities or the amount reajized from 
the sale or exchange of property used in 
the trade or business or held for the 
production of income. Gross receipts of 
a contract includes the gross contract 
price (whether the contract is a general 
contract or a subcontract, and whether 
or not the contract is a long-term 
contract). If the taxpayer enters into a 
contract which provides that any direct 
materials (as described in paragraph
(d)(5)(i) of this section) will be supplied 
by the party for whom the contract is 
being performed (and thus the cost of 
which is not represented in the gross 
contract price), gross receipts do not 
include the cost of such direct materials 
unless the contractual arrangement was
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entered into for a principal purpose of 
reducing the contractor’s gross receipts.

(B) Aggregation o f  a l l  gross rece ip ts o f  
trades o r businesses under common  
contro l. If, at any time during the 
calendar year in which the taxpayer 
enters into a construction contract, such 
taxpayer and any other trades or 
businesses (whether or not 
incorporated) are under common 
control, then the average annual gross 
receipts of each such trade or business 
(for the 3 taxable years of such trade or 
business preceding the taxable year of 
such trade or business in which the 
construction contract is entered into or, 
if less, the number of preceding taxable 
years such trade or business has been in 
existence) shall be combined with the 
average annua! gross receipts of the 
taxpayer for taxpayer's 3 taxable years 
preceding the taxable year of the 
taxpayer in which the construction 
contract is entered into (or, if less, the 
number of preceding taxable years the 
taxpayer has been in existence). Gross 
receipts attributable to transactions 
between trades or businesses under 
common control shall be eliminated. For 
purposes of paragraph (b)(3) of this 
section, the term "trades or businesses 
under common control” means any 
group of trades or businesses that is 
either—

(1) A "parent-subsidiary group under 
common control” as defined in § 1.52- 
1(c),

(2) A "brother-sister group under 
common control” as defined in § 1.52- 
1(d), or

(3) A "combined group under common 
control” as defined in § 1.52-1 (e).

(C) A ttr ib u tio n  o f  construction  gross  
rece ip ts  to o r fro m  in d iv id u a ls . 
proprie to rsh ips, corporations, 
partnersh ips, trusts and  estates not 
under common con tro l.—(1) A ttr ib u tio n  
o f  construction  gross rece ip ts  to the 
con tra c to r fro m  persons ow n ing  an 
in te res t in  the con tractor. For purposes 
of paragraph (b)(3) of this section, if a 5 
percent or greater interest in the person 
who enters into a construction contract 
(hereinafter, "the contractor”) is owned 
(at any time during the calendar year in 
which the construction contract is 
entered into), directly, or indirectly 
through the application of this 
paragraph (b)(3)(iii)(C), by or for any 
person, the average annual gross 
receipts of the contractor for the 
contractor's 3 taxable years preceding 
the taxable year of the contractor in 
which the contract was entered into (or, 
if less, the number of preceding taxable 
years the contractor has been in 
existence) shall include the average 
annual construction gross receipts of 
such person (for the 3 taxable years of

such person preceding the taxable year 
of such person in which the contract 
was entered into or, if less, the number 
of preceding taxable years in which 
such person has been in existence) in 
proportion to the interest of such person 
in the contractor. If an interest is not 
owned for the entire calendar year, or if 
an interest varies during the calendar 
year, the amount of such interest for 
such year shall be the weighted average 
based on the number of days each 
interest is owned during such calendar 
year.

[2] A ttr ib u tio n  o f  construction  gross 
rece ip ts  to the co n tra c to r fro m  persons  
in  w h ich  the con tra c to r owns an 
in te rest. For purposes of paragraph
(b)(3) of this section, if (at any time 
during the calendar year in which the 
contractor enters into a construction 
contract) a 5 percent or greater interest 
in any person is owned, directly, or 
indirectly through the application of this 
paragraph (b)(3)(iii)(C), by or for the 
contractor, the average annual gross 
receipts of the contractor for the 
contractor’s 3 taxable years preceding 
the taxable year of the contractor in 
which the contract was entered into (or, 
if less, the number of preceding taxable 
years the taxpayer has been in 
existence) shall include the average 
annual construction gross receipts of 
such person (for the 3 taxable years of 
such person preceding the taxable year 
of such person in which the contract 
was entered into or, if less, the number 
of preceding taxable years such person 
has been in existence) in proportion to 
the interest of the contractor in such 
person. If an interest is not owned for 
the entire calendar year, or if an interest 
varies during the calendar year, the 
amount of such interest for such year 
shall be the weighted average based on 
the number of days each interest is 
owned during such calendar year.

(3) Rules fo r  de te rm in ing  ow nersh ip— 
(/) In  general. In determining the 
ownership of an interest in any person 
for purposes of paragraph (bj(3)(iii)(C) of 
this section, the indirect and 
constructive ownership rules of this 
paragraph (b)(3)(iii)(C)(3) shall apply, 
subject to the operating rules contained 
in paragraph (b)(3)(iii)(C)(4). For 
purposes of paragraph (b)(3)(iii)(C). an 
"interest” means: in the case of a 
corporation, stock; in the case of a trust 
or estate, an actuarial interest; in the 
case of a partnership, an interest in 
capital or profits; and in the case of a 
sole proprietorship, the proprietorship.

[ i i ]  M em bers o f  a fa m ily . An 
individual shall be considered as 
owning any interest in any person 
owned, directly or indirectly, by or for—

(A) Such individual’s spouse (other 
than a spouse who is legally separated 
from the individual under a decree of 
divorce or separate maintenance, 
whether final or interlocutory), and

(B ) Such individual’s children, 
grandchildren, parents and 
grandparents. A legally adopted child of 
an individual shall be treated as the 
child of such individual.

[H i] A ttr ib u tio n  fro m  partnersh ips, 
estates, trusts an d  corpora tions (A )
From  Partnerships. An interest in any 
person owned, directly or indirectly, by 
or for a partnership shall be considered 
as owned by any partner having a 5 
percent or greater interest in either the 
profits or capital of the partnership, in 
proportion to such partner’s interest in 
profits or capital, whichever is greater.

(5) From  estate and  trusts. An interest 
in any person (hereinafter an 
“organization interest”) owned, directly 
or indirectly, by or for an estate or trust 
shall be considered as owned by any 
beneficiary of such estate or trust who 
has an actuarial interest of 5 percent or 
greater in such organization interest, to 
the extent of such actuarial interest, as 
determined under § 11.414(c)-4(b](3).

x̂ n interest in any person owned, 
directly or indirectly, by or for any 
portion of a trust of which a person is 
considered the owner under subpart E of 
part I of subchapter J (relating to 
grantors and others treated as 
substantial owners) shall be considered 
as owned by such person.

(C) From  corpora tions. An interest in 
any person owned, directly or indirectly, 
by or for a corporation shall be 
considered as owned by any 
shareholder who owns (directly, and 
indirectly through the application of 
paragraph (b)(3)(iii)(C) of this section) 5 
percent or more in value of such 
corporation’s stock, in proportion to the 
value of the stock owned by such 
shareholder to the total value of all the 
outstanding stock in such corporation.

(;V) A ttr ib u tio n  to partnersh ips, 
estates, trusts and  corpora tions— [A ] To 
partnersh ips. An interest in any person 
owned, directly or indirectly, by or for a 
partner having a 5 percent or greater 
interest in partnership profits or capital 
shall be considered as owned by the 
partnership in proportion to the 
partner’9 interest in profits or capital, 
whichever is greater.

(5) To estates and  trusts. An interest 
in any person owned, directly or 
indirectly, by or for a beneficiary having 
an actuarial interest of 5 percent or 
greater in the value of property of an 
estate or trust shall be considered as 
owned by such estate or trust in 
proportion to the beneficiary's actuarial
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interest in the assets of the estate or 
trust. For purposes of this paragraph
(b)(3) (iii)(C)(3)(/V)(Z?) the actuarial 
interest of a beneficiary shall be 
determined under the maximum 
exercise of discretion by the executor or 
trustee in favor of such beneficiary.

An interest in any person owned, 
directly or indirectly, by or for a person 
who is considered the owner of any 
portion of a trust under subpart E of part 
1 of subchapter J (relating to grantors 
and others treated as substantial 
owners) shall be considered as owned 
by such trust.

[C] To corporations. An interest in 
any person owned, directly or in 
directly, by or for a shareholder who 
owns (directly and indirectly through 
the application of paragraph (b)(3)(iii)(C) 
of this section) 5 percent or more in 
value of the stock in a corporation shall 
be considered as owned by such 
corporation in proportion to the value of 
the stock owned by such shareholder to 
the total value of all the outstanding 
stock in such corporation.

(v) Options. If a person has an option 
to acquire any outstanding interest in 
any organization, such interest shall be 
considered as owned by such person.
An option to acquire an option, and 
each one of a series of such options, 
shall be considered as an option to 
acquire such an interest.

(4) O pera ting ru les—( i)  Common 
control. Paragraph (b)(3)(iii)(C) of this 
section shall not apply between two 
persons both of whom, under paragraph
(b)(3)(iii)(B), are members of the group 
of trades or businesses under common 
control that includes the contractor. 
However, in applying paragraph
(b)(3)(iii)(C) between two persons where 
one or both of such persons are not 
members of the group of trades or 
businesses under common control that 
includes the contractor, paragraph 
(b)(3)(iii)(C) shall be applied without 
regard to paragraph (b)(3)(iii)(B).

(//) R eattribu tion . Except as provided 
in paragraph (b)(3)(iii)(C)(4)(//V) (relating 
to no double family attribution) or (iv) 
(relating to no reattribution to certain 
co-owners), in applying paragraphs 
(b)(3)(iii)(C)(<?) (//), [H i), (;V), or (v), an 
interest constructively owned by a 
person shall, in applying paragraphs 
(b)(3)(iii)(C)(3), [ i i ] ,  {Hi), [ iv ]  or (v), be 
considered as actually owned by such 
person, and such interest may be 
reattributed to another person.

[n i] N o doub le fa m ily  a ttr ibu tion . An 
interest constructively owned by an 
individual by reason of paragraph 
(b)(3)(iii)(C)(3}(/y) shall not be 
considered as owned by such individual 
for purposes of again applying such

paragraph to make another the 
constructive owner of such interest.

(iv) No reattribution to certain co- 
owners. An interest constructively 
owned by a person by reason of 
paragraph (b)(3)(iii)(C)(5)(/v) shall not 
be considered as owned by such person 
for purposes of applying paragraph 
(b)(3)(iii)(C)(«3)(///) in order to make 
another person the constructive owner 
of such interest.

(v) Option rule in lieu ò f fam ily rule. If 
an interest may be considered as owned 
by an individual under paragraphs 
(b)(3)(iii)(C)(3) (/y] or (v), it shall be 
considered as owned by such individual 
under paragraph (b)(3)(iii)(C)(3)(v).

(vi) Limitation. In applying paragraph 
(b)(3)(iii)(C)(5) to determine the 
ownership of an interest by any person 
for any one purpose— *

(A) A corporation shall not be 
considered to own its own stock by 
reason of paragraph 
(b)(3)(iii)(C)(3)(yV)(q, and

(B) If an interest owned by any person 
may be included in the computation 
more than one time, such interest shall 
be included only once, in the manner 
that will impute to the person concerned 
the largest total interest.

(C) Short taxable years. For any 
taxpayer required to determine its 
average annual gross receipts over the 
three taxable year period of such person 
preceding the taxable year in which a 
construction contract is entered into, if 
such period includes a taxable year of 
less than 12 full months, the taxpayer 
shall place the gross receipts of such 
taxable year on an annual basis by 
dividing the gross receipts of such 
taxable year by the number of full 
calendar months in such taxable year 
and multiplying the result by 12.

(iv) Classification o f contracts—(A) 
Initial classification by taxpayer. The 
taxpayer shall determine whether a 
contract is an extended period long-term 
contract at the time such contract is 
entered into. In estimating the time 
required to perform any contract, the 
taxpayer shall anticipate and provide a 
reasonable allowance for delay, rework, 
change orders, technology or design 
problems, and other problems. If the 
taxpayer determines that a contract is 
an extended period long-term contract, 
the cost allocation rules of paragraph 
(d)(6) of this section shall apply, and 
such contract shall be treated as an 
extended period long-term contract even 
if such contract is actually completed 
within the 2-year period (3 years in the 
case of certain construction contracts) 
beginning on the contract 
commencement date of such contract. 
Except as provided in paragraph 
(b)(3)(iv)(B) of this section, a long-term

contract that is not completed within the 
2-year period (3 years in the case of 
certain construction contracts) 
beginning on the qctual contract 
commencement date of such contract 
and which the taxpayer did not classify 
and account for as an extended period 
long-term contract will not be required 
to be reclassified (for any taxable year) 
and accounted for as an extended 
period long-term contract if, at the time 
the contract was entered into, the 
taxpayer reasonably could have 
expected the contract to be completed 
within that time. The taxpayer shall 
maintain contemporaneous written 
records setting forth the basis for 
classifying each contract, and such 
records shall be in sufficient detail to 
enable the district director readily to 
determine whether the taxpayer’s 
estimate of the time required to 
complete a contract was made on a 
reasonable basis. A contract term 
specifying an expected completion or 
delivery date may be considered 
evidence that the parties expected 
completion or delivery to occur on or 
about the date specified, especially if 
there are actual bona fide penalties for 
not meeting the specified date. The 
taxpayer’s estimate will not be 
considered unreasonable if a contract 
was not completed within the expected 
time primarily because of unforeseeable 
factors not within the control of the 
taxpayer. For purposes of the preceding 
sentence, “unforeseeable factors” are 
abnormal factors, such as prolonged 
third-party litigation, abnormal weather 
(considering the season and the jobsite), 
prolonged strikes, and prolonged delays 
in securing required permits or licenses, 
that could not reasonably be anticipated 
considering the nature of the contract 
and prior experience.

(B) Exception for unreasonable 
classification, amended returns. If under 
all the facts and circumstances it is 
determined that a contract which the 
taxpayer did not classify and account 
for as an extended period long-term 
contract reasonably should have been 
so classified and accounted for, the 
taxpayer shall reclassify and account 
for such contract as an extended period 
long-term contract for the current 
taxable year and all subsequent taxable 
years. In addition, the taxpayer should 
file an amended return for each prior 
taxable year (assuming that the period 
for assessment has not run for such 
year) in which costs were incurred with 
respect to such contract, and such 
amended returns should reflect an 
allocation to the contract of costs 
incurred in such prior years using the 
cost allocation rules provided in
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paragraph (d)(6) of this section. If a 
contract is not an extended period long
term contract by reason of the $25 
million gross receipts test of paragraph 
(b)(3)(ii)(B) of this section, such contract 
shall not be reclassified regardless of 
the taxpayer’s gross receipts for any 
subsequent year and regardless of the 
time required to complete such contract.

(v) Special rule for contract 
commencement date in case o f - 
components or subassem blies produced 
by the taxpayer. If the cost of 
components or subassemblies produced 
by the taxpayer represents a significant 
amount of the total costs allocable to a 
contract, the contract commencement 
date of such contract shall be the first 
date the taxpayer incurs any costs 
allocable either to (1) such type or 
category of components or 
subassemblies, or (2) any other subject 
matter of the contract. The contract 
commencement date shall not be earlier 
than the date the contract is entered 
into, unless the taxpayer delayed 
entering into the contract for a principal 
purpose of avoiding the rules for this 
section. For example, assume an 
airplane manufacturer who also 
manufactures a type of engine that 
represents a significant amount of the 
total costs of the airplanes produced 
enters into one or more contracts to 
manufacture airplanes containing such 
type of engine. For purposes of 
determining the contract commencement 
date with respeet to each contract, the 
first date the manufacturer incurs any 
cost allocable to any of the engines is 
the first date that the taxpayer incurs 
any cost allocable to such type of 
engine, even if the manufacturer has not 
yet produced enough engines to satisfy 
all contracts.

See § 1.451-3(d)(6)(iv) for the cost 
allocation rules required in the case of 
certain components or subassemblies.
* * * * *

(d) Com pleted contract method— (1) In 
general. Except as otherwise provided in 
paragraphs (d) (2), (3) or (4) (relating to 
disputes) of this section, under the 
completed contract method, gross 
income derived from long-term contracts 
must be reported by including the gross 
contract price of each contract in gross 
income for the taxable year in which 
such contract is completed (as defined 
in paragraph (b)(2) of this section). All 
costs properly allocable to a long-term 
contract (determined pursuant to 
paragraph (d) (5) or (6) of this section) 
must be deducted from gross income for 
the taxable year in which the contract is 
completed. In addition, account must be 
taken of any material and supplies

charged to the contract but remaining on 
hand at the time of completion.
* * * * *

(5) General rule for allocation o f costs 
to long-term contracts. The following 
rules shall apply in determining what 
costs are properly allocable to a long
term contract (other than an extended 
period long-term contract to which the 
rules of paragraph (d)(6) of this section 
apply) in the case of a taxpayer using 
the completed contract method of 
accounting for tax purposes:

(i) Direct costs. Direct material costs 
and direct labor costs must be treated as 
costs properly allocable to a long-term 
contract “Direct material costs” include 
the costs of those materials which 
become an integral part of the subject 
matter of the long-term contract and 
those materials which are consumed in 
the ordinary course of building, 
constructing, installing, or 
manufacturing the subject matter of a 
long-term contract. See § 1.471-3(b) for 
the elements of direct material costs. 
"Direct labor costs” include the cost of 
labor which can be identified or. 
associated with a particular long-term 
contract. The elements of direct labor 
costs include such items as basic 
compensation, overtime pay, vacation 
and holiday pay, sick leave pay (other 
than payments pursuant to a wage 
continuation plan under section 105(d) 
as it existed prior to its repeal in 1983), 
shift differential, payroll taxes and 
payments to a supplemental 
unemployment benefit plan paid or 
incurred on behalf of employees 
engaged in direct labor.

(ii) Indirect costs allocated to long
term contracts. The term "indirect 
costs” includes all posts (other than 
direct material costs and direct labor 
costs) which are incident to and 
necessary for the performance of 
particular long-term contracts, indirect 
costs which must be allocated to long
term contracts include:

(A) Repair expenses of equipment or 
facilities used in the performance of 
particular long-term contracts,

(B) Maintenance of equipment or 
facilities used in the performance-of 
particular long-term contracts,

(C) Utilities, such as heat, light, and 
power, relating to equipment or facilities 
used in the performance of particular 
long-term contracts,

(D) Rent of equipment or facilities 
used in the performance of particular 
long-term contracts,

(E) Indirect labor and contract 
supervisory wages, including basic 
compensation, overtime pay, vacation 
and holiday pay, sick leave pay, (other 
than payments pursuant to a wage

continuation plan under section 105(d) 
as it existed prior to its repeal in 1983), 
shift differential payroll taxes and 
contributions to a supplemental 
unemployment benefit plan incurred in 
the performance of particular long-term 
contracts.

(F) Indirect materials and supplies 
used in the performance of particular 
long-term contract,

(G) Tools and equipment not 
capitalized used in the performance of 
particular long-term contracts,

(H) Costs of quality control and 
inspection incurred in the performance 
of particular long-term contracts,

(I) Taxes otherwise allowable as a 
deduction under section 164 (other than 
State and local and foreign income 
taxes) to the extent such taxes are 
attributable to labor, materials, supplies, 
equipment or facilities used in the 
performance of particular long-term 
contracts,

(J) Depreciation, amortization and 
cost recovery allowances reported for 
the taxable year for financial purposes 
on equipment and facilities used in the 
performance of particular long-term 
contracts (but not in excess of the 
depreciation, amortization or cost 
recovery allowance allowable for the 
taxable year under Chapter I of the 
Code with respect to any item of 
equipment or facility).

(K) Cost depletion incurred in the 
performance of particular long-term 
contracts,

(L) Administrative costs incurred in 
the performance of particular long-term 
contracts (but not including any costs of 
selling or any return on capital),

(M) Compensation paid to officers 
attributable to services performed on 
particular long-term contracts (other 
than incidental or occasional services), 
and

(N) Cost of insurance incurred in the 
performance of particular long-term 
contracts, such as insurance on 
machinery and equipment used in the 
construction of the subject matter of a 
long-term contract.

(Hi) Costs not allocated to long-term 
contracts. Costs which are not required 
to be included in costs attributable to a 
long-term contract include:

(A) Marketing and selling expenses, 
including bidding expenses,

(B) Advertising expenses,
(C) Other distribution expenses,
(D) Interest,
(E) General and administrative 

expenses attributable to the 
performance of services which benefit 
the long-term contractor’s activities as a 
whole (such as payroll expenses, legal 
and accounting expenses, etc.),
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(F) Research and experimental 
expenses (described in section 174 and 
the regulations thereunder),

(G) Losses under section 165 and the 
regulations thereunder,

(H) Percentage of depletion in excess 
of cost depletion,

(I) Depreciation, amortization and cost 
recovery allowances on equipment and 
facilities that have been placed in 
service but are temporarily idle (for this 
purpose, an asset is not considered to be 
temporarily idle on non-working days, 
and an asset used in contruction is 
considered to be idle when it is not 
enroute to or not located at a job-site), 
and depreciation, amortization and cost 
recovery allowances under Chapter I of 
the Code in excess of depreciation, 
amortization and cost recovery 
allowances reported by the taxpayer in 
the taxpayer’s financial reports, '

(J) Income taxes attributable to 
income received from long-term 
contracts,

(K) Contributions paid to or under a 
stock bonus, pension, profit-sharing or 
annuity plan or other plan deferring the 
receipt of compensation whether or not 
the pían qualifies under section 401(a), 
and other employee benefit expenses 
paid or accrued on behalf of labor, to 
the extent such contributions or 
expenses are otherwise allowable as 
deductions under chapter 1 of the Code. 
“Other employee benefit expenses” 
include (but are not limited to): worker’s 
compensation; amounts deductible or 
for whose payment reduction in 
earnings and profits is allowed under 
section 404A and the regulations 
thereunder; payments pursuant to a 
wage continuation plan under section 
105(d) as it existed prior to its repeal in 
1983; amounts includible irt the gross 
income of employees under a method or 
arrangement of employer contributions 
or compensation which has the effect of 
a stock bonus, pension, profit-sharing, or 
annuity plan, or other plan deferring the 
receipt of compensation or providing 
deferred benefits; premiums on life and 
health insurance; and miscellaneous 
benefits provided for employees such as 
safety, medical treatment, recreational 
and eating facilities, membership dues, 
etc.

(L) Cost attributable to strikes, rework 
labor, scrap and spoilage, and

(M) Compensation paid to officers 
attributable to the performance of 
services which benefit the long-term 
contractor’s activities as a whole.

(6) A llo c a tio n  o f costs to  extended  
p e rio d  long -te rm  con tracts. Except as 
provided in paragraph (g) of this section, 
this paragraph (d)(6) applies to taxable 
years beginning after December 31,1982. 
The following rules shall apply in
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determining what costs are properly 
allocable to an extended period long
term contract (as defined in paragraph 
(b)(3) of this section) in the case of a 
taxpayer using the completed contract 
method of accounting for long-term 
contracts for tax purposes. These rules 
may also apply to certain extended 
period long-term contracts accounted for 
under a method of accounting that uses 
inventories (other than a long-term 
contract method). See paragraph 
(d)(6)(v) of this section.

(i) D ire c t costs. Direct material costs 
and direct labor costs must be treated as 
costs properly allocable to an extended 
period long-term contract. “Direct 
material costs" include the costs of 
those materials which become an 
integral part of the subject matter of the 
extended period long-term contract and 
those materials which are consumed in 
the ordinary course of building, 
constructing, installing or manufacturing 
the subject matter of an extended period 
long-term contract. See § 1.471—3(b) for 
the elements of direct material costs. 
“Direct labor costs” include the cost of 
labor which can be identified or 
associated with a particular extended 
period long-term contract. The elements 
of direct labor costs include such items 
as basic compensation, overtime pay, 
vacation and holiday pay, sick leave 
pay (other than payments pursuant to a 
wage continuation plan under section 
105(d) as it existed prior to its repeal in 
1983), shift differential, payroll taxes 
and payments to a supplemental 
unemployment benefit plan paid or 
incurred on behalf of employees 
engaged in direct labor.

(ii) In d ire c t co sh  a llo c a te d  to  
extended p e rio d  long -te rm  con tracts.
The term “indirect costs” include all 
costs other than direct material costs 
and direct labor costs. In determining 
what indirect costs are properly 
allocable to an extended period long
term contract, all such costs that directly 
benefit the performance of extended 
period long-term contracts, or are 
incurred by reason of the performance 
of extended period long-term contracts 
must be allocated to extended period 
long-term contracts unless otherwise 
provided in paragraph (d)(6)(iii) of this 
section. Certain types of costs may 
directly benefit, or be incurred by 
reason of the performance of extended 
period long-term contracts of the 
taxpayer even though the same type of 
costs also benefits other activities of the 
taxpayer. Accordingly, such costs 
require a reasonable allocation between 
the portion of such costs that are 
attributable to extended period long
term contracts and the portion 
attributable to the other activities of the

taxpayer. Indirect costs that must be 
allocated to extended period long-term 
contracts include:

(A) Repair expenses of equipment or 
facilities used in the performance of 
particular extended period long-term 
contracts,

(B) Maintenance of equipment or 
facilities used in the performance of 
particular extended period long-term 
contracts,

(C) Utilities, such as heat, light, and 
power, relating to equipment or facilities 
used in the performance of particular 
extended period long-term contracts,

(D) Rent of equipment or facilities 
used in the performance of particular 
extended period long-term contracts,

(E) Indirect labor and contract 
supervisory wages, including basic 
compensation, overtime pay, vacation 
and holiday pay, sick leave pay (other 
than payments pursuant to a wage 
continuation plan under section 105(d) 
as it existed prior to its repeal in 1983), 
shift differential, payroll taxes and 
contributions to a supplemental 
unemployment benefit plan incurred in 
the performance of particular extended 
period long-term contracts,

(F) Indirect materials and supplies 
used in the performance of particular 
extended period long-term contracts,

(G) Tools and equipment not 
capitalized used in the performance of 
particular extended period long-term 
contracts,

(H) Costs of quality control and 
inspection incurred in the performance 
of particular extended period long-term 
contracts,

(I) Taxes otherwise allowable as a 
deduction under section 164 (other than 
State and local[,J and foreign income 
taxes) to the extent such taxes are 
attributable to labor, materials, supplies, 
equipment or facilities used in the 
performance of particular extended 
period long-term contracts,

(J) Depreciation, amortization and 
cost recovery allowances on equipment 
and facilities (to the extent allowable as 
deductions under Chapter I of the Code) 
used in the performance of particular 
extended period long-term contracts,

(K) Depletion (whether or not in 
excess of cost) incurred in the 
performance of particular extended 
period long-term contracts,

(L) Administrative costs (whether or 
not performed on a job-site) directly 
attributable to the performance of 
particular extended period long-term 
contracts (but not including any cost of 
selling, or any return on capital),

(M) Direct and indirect costs incurred 
by any administrative, service, or 
support function or department to the
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extent such costs are allocable to 
particular extended period long-term 
contracts pursuant to paragraph (d)(9) of 
this section.

(N) Compensation paid to officers 
attributable to services performed on 
particular extended period long-term 
contracts (but not including any cost of 
selling),

(O) Costs of insurance incurred in the 
performance of particular extended 
period long-term contracts, such as 
insurance on machinery and equipment 
used in the construction of the subject 
matter of an extended period long-term 
contract.

(P) Contributions paid to or under a 
stock bonus, pension, profit-sharing or 
annuity plan or other plan deferring the 
receipt of compensation whether or not 
the plan qualifies under section 401(a) 
(except for amounts described in 
paragraph (d)(6)(iii)(I) of this section), 
and other employees benefit expenses 
paid or accrued on behalf of labor, to 
the extent such contributions or 
expenses are otherwise allowable as 
deductions under chapter 1 of the Code. 
“Other employee benefit expenses” 
include (but are not limited to): worker’s 
compensation; amounts deductible or 
for whose payment reduction in 
earnings of profits is allowed under 
section 404A and the regulations 
thereunder; payments pursuant to a 
wage contribution plan under section 
105(d) as it existed prior to its repeal in 
1983; amounts includible in the gross 
income of employees under a method or 
arrangement of employer contributions 
or compensation which has the effect of 
a stock bonus, pension, profit-sharing, or 
annuity plan, or other plan deferring the 
receipt of compensation or providing 
deferred benefits; premiums on life and 
health insurance; and miscellaneous 
benefits provided for employees such as 
safety, medical treatment, recreational 
and eating facilities, membership dues, 
etc.,

(Q) Research and experimental 
expenses (described in section 174 and 
the regulations thereunder) directly 
attributable to particular extended 
period long-term contracts in existence 
at the time such expenses are incurred, 
or incurred under an agreement to 
perform research or experimentation,

(R) Rework labor, scrap and spoilage 
to the extent incurred in the 
performance of particular extended 
period long-term contracts, and

(S) Bidding expenses incurred in the 
solicitation of particular extended 
period long-term contracts ultimately 
awarded to the taxpayer. For purposes 
of this section, the term “bidding 
expenses” does not include any 
research and experimental expenses

described in section 174 and the 
regulations thereunder. The taxpayer 
shall defer all bidding expenses paid or 
incurred in the solicitation of a 
particular extended period long-term 
contract until the contract is awarded. If 
the contract is awarded to the taxpayer, 
the bidding costs become part of the 
indirect costs assigned to the contract. If 
the contract is not awarded to the 
taxpayer, bidding costs become 
deductible in the taxable year the 
contract is awarded, or the taxable year 
the taxpayer is notified in writing that 
no contract will be awarded and that 
the contract (or similar or related 
contract) will not be re-bid, or in the 
taxable year that the taxpayer abandons 
its bid or proposal, whichever occurs 
first. Abandoning a bid does not include 
modifying, supplementing, or changing 
the original bid or proposal. If the 
taxpayer is awarded only part of the bid 
(for example, the taxpayer submitted 
one bid to build each of two different 
types of bridges and the taxpayer was 
awarded a contract to build only one of 
the two bridges), the taxpayer shall 
deduct the portion of the bidding 
expenses related to the portion of the 
bid not awarded to the taxpayer; in the 
case of a bid or proposal for a multi-unit 
contract, however, all the bidding 
expenses shall be allocated to a contract 
awarded to the taxpayer to produce any 
or such units (for example, where the 
taxpayer submitted one bid to produce 
three similar turbines and the taxpayer 
was awarded a contract to produce only 
two of the three turbines).

(iii) Costs not allocated to extended 
period long-term contracts. Costs which 
are not required to be included in costs 
attributable to an extended period long
term contract include:

(A) Marketing, selling and advertising 
expenses;

(B) Bidding expenses incurred in the 
solicitation of contracts not awarded to 
the taxpayer (see paragraph (d)(6)(ii)(S) 
of this section),

(C) Interest,
(D) General and administrative 

expenses (but not including any cost 
described in paragraph (d)(6)(h) (L) or 
(M) of this section) and compensation 
paid to officers attributable to the 
performance of services that do not 
directly benefit or are not incurred by 
reason of any extended period long-term 
contracts,

(E) Research and experimental 
expenses (described in section 174 and 
the regulations thereunder) neither 
directly attributable to particular 
extended period long-term contracts in 
existence at the time such expenses are 
incurred nor incurred under any
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agreement to perform research or 
experimentation,

(F) Losses under section 165 and the 
regulations thereunder,

(G) Depreciation, amortization and 
cost recovery allowances on equipment 
and facilities that have been placed in 
service but are temporarily idle (for this 
purpose, an asset is not considered to be 
temporarily idle on non-working days, 
and an asset used in construction is 
considered to be idle when it is not en 
route to or not located at a job-site),

(H) Income taxes attributable to 
income received from extended period 
long-time contracts,

(I) Contributions paid to or under a 
pension or annuity plan allowable as a 
deduction under section 404 (and section 
404A if applicable) to the extent such 
contributions represent past service 
costs, and

(J) Costs attributable to strikes!
(iv) Special rule for component p a rts  

or subassem blies produced by the 
taxpayer. In the case of any type of 
component or subassembly produced by 
the taxpayer, the taxpayer shall use the 
cost allocation rules prescribed in 
paragraph (d) (6) and (8) of this section 
to determine the unit cost of the 
components or subassemblies that 
reasonably can be expected to be 
incorporated into the subject matter of 
extended period long-term contracts of 
the taxpayer. The taxpayer may use 
other proper cost allocation rules (see
§ 1.471-11) to determine the unit cost of 
the components or subassemblies other 
than those described in the preceding 
sentence. For each taxable year, the 
taxpayer’s estimate of the number of 
components or subassemblies that can 
be expected to be incorporated into the 
subject matter of extended period long
term contracts shall be considered 
reasonable if the estimate is based upon 
facts known at the beginning of the 
taxable year.

(v) Taxpayers not using a long-term 
contract method. Taxpayers who use a 
method of accounting that uses 
inventories (other than a long-term 
contract method) must use the cost 
allocation rules provided in paragraph 
(d)(6) of this section (rather than the 
cost allocation rules provided in § 1.471- 
11) for any extended period long-term 
contract unless the taxpayer reasonably 
expects that

(A) 40% of the gross income from such 
contract will be recognized no later than 
the taxable year after the taxable year 
in which the contract is entered into;

(B) 70% of the gross income from such 
contract will be recognized no later than 
the second taxable year after the
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taxable year in which the contract is 
entered into; and

(C) 100% of the gross income from 
such contract will be recognized no later 
than the third taxable year after the 
taxable year in which the contract is 
entered into.
In determining whether the taxpayer 
meets the “reasonably expected” test of 
this paragraph (d)(6),(v), rules consistent 
with the rules of paragraph (b)(3)(iv) of 
this section will apply.

(7) G uarantees, w a rran tie s , 
m aintenance costs, etc. “Costs which 
are properly allocable to a long-term 
contract” do not include costs incurred 
with respect to any guarantee, warranty, 
maintenance, or other service agreement 
relating to the subject matter of the long
term contract See paragraph (a)(3) of 
this section.

(8) S epara te accounts; a n nu a l cost 
a llo ca tio n ; use o f in v e n to ry  m ethods in  
connection w ith  the com ple ted c o n tra c t 
m ethod—(i) G enera l ru le . This» 
paragraph (d)(8) is effective for taxable 
years beginning after December 31,1982. 
For taxable years beginning before 
January 1,1983, see 26 CFR 1.451-3(d}(6) 
(revised as of April 1,1985). The 
taxpayer shall maintain separate 
accounts for each long-term contract, 
and both the direct costs (as described 
in paragraph (d)(5)(i) or (d)(6)(i) of this 
section) and the indirect costs (as 
described in paragraph (d^(5)(ii) or 
(d)(6)(ii) of this section) incurred during 
the taxable year attributable to long
term contracts shall be allocated to 
particular long-term contracts for the 
taxable year such costs are incurred.
Any change in the taxpayer’s method of 
accounting for costs attributable to long
term contracts required by this 
paragraph (d)(8) is a change in method 
of accounting to which section 446(e) 
and the regulations and procedures 
thereunder apply.

(ii) D ire c t la b o r. Direct labor costs 
incurred during the taxable year shall be 
allocated to particular long-term 
contracts using a specific identification 
(or “tracing”) method. However, if direct 
labor costs attributable to more than 
one long-term contract are intermingled 
so that it is impractical to specifically 
identify (or “trace”) such costs to a 
particular long-term contract, such costs 
shall be allocated to particular long-term 
contracts using any reasonable method, 
provided that the method employed 
reasonably allocates direct labor costs 
among long-term contracts completed 
during the taxable year and long-term 
contracts that have not been completed 
as of the end of the taxable year. For the 
purpose of allocating elements of direct 
labor cost other than basic

compensation to particular long-term 
contracts, all such cost elements may be 
grouped together and then allocated to 
particular long-term contracts in 
proportion to the charge for basic 
compensation.

(iii) D ire c t m a te ria ls—(A) G enera l 
ru le . The cost of direct materials that 
are dedicated to a long-term contract in 
a taxable year shall be allocated to that 
long-term contract fo>r that year. The 
cost that is allocated to the particular 
contract for the year of dedication shall 
be determined using the taxpayer’s 
method of accounting for inventories 
(e.g., specific identification, FIFO, LIFO, 
etc.) of the material whose cost is being 
allocated. The costing rule in the 
preceding sentence applies both when 
materials are purchased specifically for 
a contract and when materials 
previously held by the taxpayer are 
dedicated to the contract. Examples of 
dedication of mattefiaifcte a long-term 
contract include the following: (/} 
Delivery of materials to a job site (if 
only one contract is being performed at 
that site); (2) association of materials 
with a specific contract (for example, by 
purchase order, entry on books and 
records, shipping instructions, etc.}; and, 
if not previously assigned, the physical 
incorporation of the material into the 
subject matter of the contract or the 
consumption of the material in the 
production of the subject matter of the 
contract.

(B) A lte rn a tiv e  ru le  fo r  ta xa b le  yea rs  
beg inn ing a fte r D ecem ber 31,1982 and  
before  Janua ry 1, 1986. For taxable years 
beginning after December 31,1982, and 
before January 1,1986, taxpayers may, 
in lieu of applying the general rule of 
paragraph (d)(8)(iii)(A) of this section, 
allocate direct costs incurred during the 
taxable year to particular long-term 
contracts using the specific 
identification (or “tracing”) method, and 
if direct costs attributable to more than 
one long-term contract are intermingled 
so that such costs cannot be identified 
(or “traced”) specifically to a particular 
long-term contract, such costs shall be 
allocated to particular long-term 
contracts using any reasonable method, 
provided that the method employed 
reasonably allocates direct costs among 
long-term contracts completed during 
the taxable year and long-term contracts 
that have not been completed as of the 
end of the taxable year. However, 
taxpayers utilizing the rule of this 
paragraph (d)(8)(iii)(B) may not use any 
LIFO or lower of cost or market method 
of identifying or allocating direct costs 
to any long-term contract.

(iv) In d ire c t costs. The indirect costs- 
required to be allocated to a long-term 
contract under paragraph (d)(5)(ii) or

(d)(6)(ii) of this section shall be 
allocated to particular contracts for the 
year such costs are incurred using 
either—

(A) A specific identification (or 
“tracing”) method, or

(B) A method using burden rates, such 
as ratios based on direct costs, hours, or 
other items, or similar formulas, so long 
as the method employed for such 
allocation reasonably allocates indirect 
costs among long-term contracts 
completed during the taxable year and 
long-term contracts that have not been 
completed as of the end of the taxable 
year. Indirect costs may ordinarily be 
allocated to long-term contracts on the 
basis of direct labor and material costs, 
direct labor hours, or any other basis 
which results in a reasonable allocation 
of such indirect costs.

[^ A llo c a tio n  o f a d m in is tra tive , 
serv ice , o r suppo rt costs to  extended  
p e rio d  long -te rm  con tra c ts—(i) 
In tro d u c tio n . (A) If a function or 
department of the taxpayer incurs costs 
that directly benefit or are incurred by 
reason of the extended period long-term 
contrast activities githe taxpayer, the 
costs of such function or department are 
allocable to such extended period long
term contracts. See paragraph 
(d)(6)(ii}(M) of this section. However, if 
a function or department incurs costs 
that do not directly benefit and are not 
incurred by reassess of the taxpayer’s 
extended period long-term contracts, but 
rather, for example, benefit only the 
overall management or policy guidance 
functions of the taxpayer, the costs 
incurred by such function or department 
are not allocable to any extended period 
long-term contract. In some cases, the 
costs incurred by a function or 
department may directly benefit or be 
incurred by reason of the taxpayer’s 
extended period long-term contract 
activities as well as the taxpayer’s 
overall management or policy guidance 
function. In such cases, the taxpayer 
shall reasonably allocate the costs of 
such function or department between 
the taxpayer’s extended period long
term contract activities and the 
taxpayer’s overall management or policy 
guidance functions. Paragraph (d)(9) of 
this section provides guidance in making 
these allocations.

(B) If the methods of allocation used 
by the taxpayer, or the taxpayer’s 
selection of specific types of costs to be 
allocated differs from the allocation 
methods or the specific types of costs to 
be allocated described in this paragraph 
(d)(9), the taxpayer’s allocation methods 
and selection of specific types of costs 
to be allocated shall generally not be 
changed if, with respect to the
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taxpayer’s extended period long-term 
contracts taken as a whole—

[1 ] The total amount of costs incurred 
during the taxable year of a type 
described in this paragraph (d)(9) that 
the taxpayer allocated to such contracts 
does not differ significantly from the 
total amount of costs that would be 
allocated to such contracts under this 
paragraph (d)(9); and

(2) The taxpayer’s selection of cost 
allocation methods and specific types of 
costs to be allocated are applied 
consistently and do not result in any 
disproportionate allocation of costs to 
contracts expected to be completed in 
the near future.

(ii) G enera l ru le . The total amount of 
administrative, service, or support costs 
that directly benefit or are incurred by 
reason of only a particular extended 
period long-term contract shall be 
directly assigned to such contract. The 
direct and indirect cost (hereinafter 
“service costs”) of administrative, 
service or support functions or 
departments (hereinafter “service 
departments”) that directly benefit or 
are incurred by reason of more than one 
activity shall be allocated to particular 
extended period long-term contracts on 
the basis of a factor or relationship that 
reasonably relates the incurring of the 
service cost to the benefits received by 
the extended period long-term contract. 
In general, the direct costs of a service 
department include costs that can be 
identified specifically with the services 
provided by the department, and the 
indirect costs of a service department 
include costs not identified specifically 
with the services provided by the 
function or department, but incurred by 
reason of the direct costs of the function 
or department. Such direct and indirect 
costs include, but are not limited to, 
compensation (including compensation 
described in paragraph (d)(6)(h) (E) and 
(P) of this section) of employees directly 
engaged in performing the services 
provided by the department, travel, 
materials and supplies consumed by the 
department, supervisory and clerical 
compensation, occupancy costs (rents or 
an allocable share of depreciation and 
property taxes), depreciation or rent of 
office machines, utilities, telephone, and 
other department overhead. The types of 
activities that are administrative, 
service or support functions or 
departments are not predetermined, but 
depend upon the facts and 
circumstances of each contractor’s 
activities and business organization. In 
a decentralized business organization, 
all costs incurred at higher levels, for 
example, at a parent corporation or 
organization, or at the headquarters of a

subsidiary corporation or division, are 
not necessarily general and 
administrative expenses (as described 
in paragraph (d)(5)(iii)(D) of this section\  
with respect to an extended period long
term contract.

(iii) R ules fo r  a llo c a tio n  o f se rv ice  
costs. The taxpayer shall allocate the 
total direct and indirect costs of a 
service department to extended period 
long-term contracts by applying 
consistently any reasonable method of 
cost allocation authorized by cost 
accounting principles. Reasonable 
methods include:

(A) The direct reallocation method, 
whereby the total costs (direct and 
indirect) of all service departments are 
allocated only to production 
departments, and then from the 
production departments to particular 
extended period long-term contracts and 
to other production activities that are 
not extended period long-term contracts. 
The service costs allocable to such other 
production activities shall be accounted 
for under a proper method of 
accounting. This direct reallocation 
method ignores benefits provided by one 
service department for other service 
departments, and also excludes such 
other service departments from the base 
used to make the allocation;

(B) The step-allocation method, 
whereby a sequence of allocations is 
made beginning with the allocation to 
other service departments and to 
production departments of the total 
costs (direct and indirect) of the service 
department that provides benefits to the 
greatest number of other service 
departments, and ending with the 
allocation of the total costs (including 
the costs allocated to it from the other 
service departments) of the service 
department that provides benefits to the 
least number of other service 
departments. Under this allocation 
method, the cost of service departments 
allocated properly to functions or 
departments that are not service 
departments or production departments 
(for example, payroll costs allocated to 
a financial planning function or 
department) are not reallocated to any 
other service department or production 
department. The taxpayer shall then 
allocate the costs of the production 
departments (including the reallocated 
service department costs) to extended 
period long-term contracts and to other 
production activities that are not 
extended period long-term contracts.
The service costs allocable to such other 
production activities shall be accounted 
for under a proper method of 
accounting, or

(C) Other methods of cost allocation 
authorized by cost accounting 
principles. However, a reasonable 
method does not include allocating 
service department costs to other 
service departments without taking such 
allocation into account in allocating the 
costs of such other service departments.

(iv) R e la tio n sh ip  o f se rv ice  costs to  
b e ne fits  rece ived. Factors or 
relationships that relate the incurring of 
service costs to the benefits received by 
an extended period long-term contract 
include measures based upon the total 
output of the service department (for 
example, the approximate number of 
service hours or the approximate 
number or the dollar volume of 
transactions provided to an extended 
period long-term contract as a fraction 
of the total number of service hours or 
the total number or the total dollar 
volume of transactions provided by the 
department), or measures based upon 
the relative size of the extended period 
long-term contract to the size of the 
taxpayer’s other production activities 
(for example, the number of direct labor 
employees or direct labor hours or direst 
labor costs (as described in paragraph 
(d)(6)(i) of this section) incurred on an 
extended period long-term contract as a 
fraction of the total number of direct 
labor employees, direct labor hours, or 
direct labor costs incurred by the 
taxpayer in all production activities). In 
general, allocation methods prescribed 
in regulations of the Cost Accounting 
Standards Board, 4 CFR Chapter III, 
Subchapter G, as well as other 
allocation methods consistent with the 
principles or paragraph (d)(g) of this 
section are acceptable allocation 
methods, provided that the taxpayer 
applies such methods consistently.

(\) A d d itio n a l requ irem ents. (A) If, 
pursuant to section 482 and the 
regulations thereunder, the district 
director makes an allocation of income 
or deductions between members of a 
group of controlled entities to reflect the 
performance of services or the provision 
of equipment or facilities at other than 
an arm’s length charge, any taxpayer 
that has extended period long-term 
contracts and is affected by such 
allocation is required to take such 
allocation into account in making the 
taxpayer’s allocation to extended period 
long-term contracts of the cost of 
administrative, service or support 
functions or departments. (B) If the 
taxpayer establishes to the satisfaction 
of the district director that all of a 
particular type of administrative, service 
or support function is performed only at 
the jobsite (that is, at the offices of a 
production plant or at a construction
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site), then all the direct and indirect 
costs of such function incurred at the 
jobsite shall be directly allocated to 
each particular extended period long
term contract and any other activities 
performed no further allocation of that 
type of cost shall be required at the 
jobsite, and (C) For each taxable year 
that the taxpayer allocates costs service 
to an extended period long-term 
contract, the taxpayer shall maintain the 
records used to make such allocation so 
that the allocations may be readily 
examined and verified by the district 
director. The taxpayer shall also 
maintain records describing the types of 
costs that the taxpayer has deducted 
currently under paragraph (d)(6)(iii)(D) 
(general and administrative expenses), 
so that the amount, nature and 

'allocation of such costs may be verified 
readily by the district director. A change 
in the method or base used in allocating 
such service costs (such as changing 
from an allocation base using direct 
labor cost to a base using direct labor 
hours), or a change in the taxpayer’s 
determination of what functions or 
departments of the taxpayer are 
required or not required to be allocated 
to extended period long-term contracts 
is a change in method of accounting to 
which section 446(e) and the regulations 
and procedures thereunder apply. See 
§ 1.446-1 (e).

(vi) Illu s tra tio n  o f types o f a c tiv itie s  
w ith  respect to  w h ich  costs o rd in a rily  
are re q u ire d  to  be a lloca ted . Costs 
incurred by the following types of 
functions or departments ordinarily are 
required to be allocated to extended 
period long-term contracts:

(A) The administration and 
coordination of manufacturing or 
construction projects (wherever 
performed in'the business organization 
of the taxpayer);

(B) Personnel operations; including the 
cost of recruiting, hiring, relocating, 
assigning, and maintaining personnel 
records of employees whose labor cost 
is allocable to extended period long
term contracts;

(C) Purchasing operations, including 
purchasing materials and equipment, 
scheduling and coordinating delivery 
and return of materials and equipment 
to or from factories or jobsites, and 
expediting and follow-up;

(D) Materials handling and 
warehousing operations;

(E) Accounting and data services 
operations related to contract activities, 
including cost accounting, accounts 
payable, disbursements, billing, 
accounts receivable and payroll;

(F) Data processing;
(G) Security services; and

(H) Legal departments that provide 
legal services to contracts.

(vii) Illu s tra tio n  o f types o f a c tiv itie s  
w ith  respect to  w h ich  costs o rd in a rily  
are n o t re q u ire d  to  be a lloca ted . Costs 
incurred by the following types of 
functions or departments ordinarily are 
not required to be allocated to extended 
period long-term contracts:

(A) Functions or departments 
responsible for overall management of 
the taxpayer, or for setting overall 
policy for all of the taxpayer’s activities 
or trades or businesses (such as, the 
board of directors (including their 
immediate staff), and the chief 
executive, financial, accounting and 
legal officers (including their immediate 
staffs) of the taxpayer, provided that no 
substantial part of the costs of such 
departments or functions directly 
benefit extended period long-term 
contracts);

(B) General business planning;
(C) Financial accounting (including 

the accounting services required to 
prepare consolidated reports, but not 
including any accounting for particular 
contracts);

(D) General financial planning 
(including general budgeting) and 
financial management (including bank 
relations and cash management);

(E) General economic analysis and 
forecasting;

(F) Internal audit;
(G) Shareholder, public and industrial 

relations;
(H) Tax department; and
(I) Other departments or functions 

that are not responsible for day-to-day 
operations but are instead responsible 
for setting policy and establishing 
procedures to be used by all of the 
taxpayer’s activities or trades or 
businesses.

(viii) P o lic y  and  o v e ra ll m anagem ent 
services. Examples of such functions or 
departments that are responsible for 
setting policy and establishing 
procedures applicable to all of the 
taxpayer’s activities or trades or 
businesses (see paragraph (d)(9)(vii)(I) 
of this section) are:

(A) Purchasing policy (such as 
maintaining lists of approved suppliers, 
developing purchasing manuals and 
policy directives of general application, 
developing general quality standards for 
purchased materials and components, 
general auditing and review of 
purchasing activities to assure 
compliance with the taxpayer’s 
purchasing policy and compliance with 
government purchasing requirements, 
and management of small business 
participation),

(B) Personnel policy (such as 
establishing and managing personnel

policy in general, developing general 
wage, salary and benefit policies, 
developing employee training programs 
unrelated to particular contracts, 
negotiations with labor unions and 
relations with retired workers),

(C) Quality control policy,
(D) Safety engineering policy,
(E) Insurance or risk management 

policy (but not including bid or 
performance bonds or insurance related 
to particular contracts), and
, (F) Environmental management 
policy. However, the cost of establishing 
any system or procedure that will only 
benefit a particular extended period 
long-term contract shall be directly 
allocated to such contract.

(ix) Costs n o t described. The costs of 
any administrative, service or support 
function or department of the taxpayer 
not described in paragraph (d)(9) (iv) or
(vii) of this section are required to be 
allocated to extended period long-term 
contracts to the extent that the nature of 
the benefits provided by such function 
or department is more like the type of 
benefits described in paragraph 
(d)(9)(vi) than the type of benefits 
described in paragraph (d)(9)(vii).

(x) Illu s tra tio n s  o f the a llo ca tio n s  
re q u ire d  b y  th is  p a rag raph  (d)(9). The 
following illustrate the types of 
considerations that are to be taken into 
account in making the allocations 
required by paragraph (d)(9) of this 
section. The taxpayer need not use the 
same method to allocate a particular 
type of administrative, service or 
support cost as the method described in 
these illustrations provided that the 
method used by the taxpayer is 
reasonable. See paragraph (d)(9)(iii) of 
this section. The allocation methods 
illustrated may be used to allocate other 
types of service costs not illustrated.

(A) S e cu rity  services. The cost of 
security or protection services benefits 
all areas covered by the service and 
should be allocated to each physical 
area that receives the service in 
proportion either to the size of the 
physical area, number of employees in 
the area, or in proportion to the relative 
fair market value of assets located in the 
area, or in any other reasonable basis 
applied consistently. That part of the 
total cost allocable to a factory or 
jobsite where the only work being 
performed is an extended period long
term contract shall be directly allocated 
to that contract. The treatment of the 
cost of security services allocable to 
other service departments depends upon 
the method of allocation adopted by the 
taxpayer under paragraph (d)(9)(iii) of 
this section.
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(B) L e g a l services. The cost of a legal 
department includes rent {or an 
allocation of building depreciation and 
occupancy costs), travel, office 
machines, supplies, telephone, library, 
and other overhead and the 
compensation of the attorneys and other 
employees assigned to the department. 
For this purpose compensation includes 
compensation described in paragraphs 
(d)(6)(ii) (E) and (P) of this section.
These costs only benefit activities o f the 
taxpayer requiring legal services. These 
costs are generally allocable directly to 
an extended period long-term contract 
on the basis of the approximate number 
of hours of legal services {including 
research) performed in connection with 
the contract, including bidding, 
negotiating, drafting, or reviewing the 
contract (including subcontracts and 
supply contracts), obtaining necessary 
licenses and permits, and in resolving 
contract disputes, termination claims or 
disputes arising from the performance of 
the contract. Different hourly rates may 
be appropriate for different services. In 
determining the number o f hours 
allocable to any contract, 
approximations ate appropriate, 
detailed time records need not be kept, 
and insubstantial amounts of services 
provided to a contract by senior legal 
staff as administrators or as reviewers 
may be ignored. The taxpayer shall also 
allocate directly to a contract the cost of 
any outside legal services provided to 
the contract. Instead of an allocation 
based upon total hours of legal services 
provided to an activity, the taxpayer 
may choose to allocate the costs of a 
legal department to an extended period 
long-term contract and to other 
production activities on the basis of 
total direct costs {as described in 
paragraph (d){6){i) o f this seciton) 
incurred on an extended period long
term contract as a fraction of the total 
direct costs incurred on all production 
activities. Legal costs may also be 
allocable to long-term contracts of the 
taxpayer that are not extended period 
long-term contracts under paragraph 
(d)(5)(ii) of this section. Legal activities 
relating to general corporate functions, 
financing, securities law compliance, 
antitrust law compliance, tax 
compliance, industrial relations, 
compliance with laws and regulations 
not related fo particular contracts, after 
the fact review of contracts to insure 
compliance with company policies, 
patents and licensing unrelated to 
particular contracts, and similar general 
legal functions are not required to be 
allocated to long-term contracts.

(C) C e n tra lize d  p a y ro ll departm ent. 
The cost of a payroll department
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includes rent {or an allocation of 
building depreciation and occupancy 
costs), office machines, supplies, 
telephones and other overhead and 
compensation of employees assigned to 
the department. The department cost 
may also include the cost of data 
processing and file maintenance, or 
these costs may be incurred by a 
separate data processing or records 
department and allocated to the payroll 
department. Payroll service costs benefit 
any production department or other 
service department incurring labor 
costs. The cost of a payroll department 
is generally allocated on the basis of the 
gross amount of payroll processed.

(D) C e n tra lize d  da ta  p rocessing. The 
cost of a data processing department 
includes rent or depreciation of data 
processing machines, supplies, rent {or 
an allocation of building depreciation 
and occupancy costs), power, telephone 
and other overhead, and the 
compensation of employees assigned to 
the department. These costs benefit all 
production departments and all other 
service departments that require data 
processing services. Data processing 
costs are generally allocated based upon 
the number of data processing hours 
supplied. Other reasonable bases, such 
as an allocation based upon total direct 
costs, may also be used. The costs of 
data processing systems developed for 
particular long-term contract shall be 
directly allocated to such contract.

(E) E ng ineering  a n d  design serv ices. 
The cost of an engineering or design 
department includes rent (or an 
allocation of building depreciation and 
occupancy costs), travel, office 
machines, supplies, telephones, library, 
and other overhead, and compensation 
of employees assigned to the 
department. Unless the engineering and 
design services are properly accounted 
for separately, the cost of engineering or 
design service departments generally is 
directly allocable to a long-term contract 
(whether or not the contract is an 
extended period long-term contract) on 
the basis of the approximate number of 
hours of work performed on the contract 
as a fraction of the total hours of 
engineering or design work performed 
for all activities. Different services may 
be allocated at different hourly rates. 
Engineering and design services may 
also be treated as direct costs of the 
contract, provided that the taxpayer 
also treats all engineering and design 
overhead as a  direct or indirect cost of 
the contract.

(F) S a fe ty  eng inee ring . The cost of a 
safety engineering department includes 
the compensation paid to employees 
assigned to the department, rent {or an
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allocation of building depreciation and 
occupancy costs), travel, office, 
machines, supplies, telephones, library, 
and other overhead. These costs benefit 
all the production activities of the 
taxpayer and should be allocated to an 
extended period long-term contract on 
the basis of the approximate number of 
safety inspections made on the contract 
as a fraction of total inspections, or on 
the basis of the number of employees 
assigned to the contract as a fraction of 
total production employees or on the 
basis of total labor hours worked on the 
contract as a fraction of total production 
hours, whichever is most reasonable.
The cost of a safety engineering 
department reponsible only for setting 
safety policy and establishing safety 
procedures to be used in all of the 
taxpayer's production activities or 
trades or businesses is not required to 
be allocated to extended period long
term contracts and other production 
activities. However, in determining the 
total costs of a safety engineering 
department to be allocated, costs 
attributable to providing a safety 
program only for a particular long-term 
contract shall be directly assigned to the 
contract.

(e) S evering an d  aggregating  
con tra c ts—(1) In g e n e ra l. (i)(A) For the 
purpose of clearly reflecting income 
[e.g., to prevent the unreasonable 
deferral ofrecognition of income or the 
premature recognition of loss), it may be 
necessary in some instances for the 
Commissioner either to treat one 
agreement as several contracts or to 
treat several agreements as one 
contract.

(B) However, in the case of long-term 
contracts since the factors described in 
this paragraph are different from the 
factors for determining whether certain 
elements of an agreement aTe eligible for 
long-term contract treatment, the factors 
described m this paragraph do not apply 
in determining which elements of an 
agreement that are ineligible for long
term contract treatment must be 
separated from those elements that are 
eligible for long-term contract treatment.

(C) In general only the Commissioner 
(and not the taxpayer may take action 
under this paragraph. Thus, for example, 
if the taxpayer enters into one 
agreement, the taxpayer may not treat 
that agreement as several contracts for 
purposes of this section unless and until 
that agreement is changed into several 
agreements. See examples 3 and 5 for 
instances when one agreement is 
changed into several agreements.

(ii) Whether an agreement should be 
so severed or several agreements so 
aggregated will depend on all the facts



Federal Register / Vol. 51, No, 3 / Monday, January 6, 1986 / Rules and Regulations 391

and circumstances. Such facts and 
circumstances may include whether 
there is separate delivery or separate 
acceptance of units representing a 
portion of the subject matter of the 
contract, whether such units are 
independently priced, whether there is 
no business purpose for one agreement 
rather than several agreements or 
several agreements rather than one 
agreement, and such other factors as 
customary commercial practice, the 
dealings between parties to the contract, 
the nature of the subject matter of the 
contract, the total number of units to be 
constructed, manufactured, or installed 
under the contract, and the 
contemplated time between the 
completion of each unit.

(iii) Generally, one agreement will not 
be treated as several contracts unless 
such agreement contemplates separate 
delivery or separate acceptance of 
portions of the subject matter of the 
contract. However, separate delivery or 
separate acceptance of portions of the 
subject matter of a contract does not 
necessarily require severing of an 
agreement (see example (4) of paragraph 
(e)(2) of this section).

(iv) One agreement may be severed, 
or several agreements may be 
aggregated, based upon the pricing 
formula of such agreements. For 
example, in the case of a multi-unit 
agreement for several similar items, if 
the price to be paid for similar units is 
determined under different terms or 
formulas (for example, if some units are 
priced under a cost-plus incentive fee 
arrangement, and later units are to be 
priced under a fixed-price arrangement), 
then the difference in the pricing terms 
or formulas may indicate that the 
agreement should be treated as several 
contracts.

(v) An agreement generally will be 
treated as several contracts where there 
is no business purpose for entering into 
one agreement rather than several 
agreements.

A factor which may evidence that no 
such business purpose exists is that the 
agreement covers two or more subject 
matters, none of which readily can be 
determined to be the primary subject 
matter of the contract (within the 
meaning of paragraph (b)(2)(h) of this 
section); such factor must be considered 
along with other factors indicating the 
presence or absence of business 
purpose.

(vi) Several agreements generally will 
not be aggregated unless there is no 
business purpose for entering into 
several agreements rather than one 
agreement.

(vii) An example of a factor which is 
evidence that two agreements entered

into between the same parties should be 
aggregated is that (without regard to the 
order in which the agreements were 
entered into or performed, and without 
regard to whether one of the agreements 
could actually be performed without the 
prior or contemporaneous performance 
of the other agreement) a reasonable 
business-person would not have entered 
into one of the agreement fqr the terms 
agreed upon but for entering into the 
other agreement in such other agreement 
for the terms agreed upon (or for more 
favorable terms). See example (2) of 
paragraph (e)(2) of this section. An 
example of a factor which is not 
evidence that two agreements entered 
into between the same parties should be 
aggregated is that one of the agreements 
would not have been entered into 
containing the terms agreed upon but for 
the expectation that the parties would 
enter into the other agreement.

(viii) If the number of items to be 
supplied is increased (as by the exercise 
of an option or the issuance of a “change 
order”), the supplying of such additional 
items generally results in the agreement 
being changed into several agreements. 
See paragraph § 1.451—3(e)(l)(i).

(ix) See paragraph (b)(2)(h) of this 
section for special rules relating to the 
time for completion of certain contracts 
having more than one subject matter.

(2) Exam ples. The application of 
paragraph (e) of this section may be 
illustrated by the following examples.

Example (1). X, a calendar year taxpayer 
engaged in the construction business and 
using a long-term contract method, enters 
into one agreement in 1972 with A, a real 
estate developer, to build three houses of 
different designs in three different suburbs of 
a large city. The houses are to be completed, 
accepted, and put into service in 1973,1974, 
and 1975, respectively. The portion of the 
total contract price attributable to each house 
can reasonably be determined. In these 
circumstances it may be necessary for the 
Commissioner to sever and treat the 
agreement as separate contracts to build 
each house for purposes of applying X’s long
term contract method.

Example (2). Y, a calendar year shipbuilder 
using a long-term contract method, enters ' 
into two agreements at about the same time 
during 1982 with M. These agreements are the 
product of a single negotiation. Under each 
agreement the taxpayer is to construct for M 
a submarine of the same class. Although the 
specifications for each submarine are similar, 
it is anticipated that, since the taxpayer has 
never constructed this class of submarine 
before, the costs incurred in constructing the 
first submarine (to be delivered in 1983) will 
be substantially greater than the costs 
incurred in constructing the second 
submarine (to be delivered in 1984.) If the 
agreements are treated as separate contracts, 
it is estimated that the first contract could 
result in little or no gain, while the second 
contract would result in substantial profits. A

reasonable business person would not have 
entered into the agreement to construct the 
first submarine for the price specified without 
entering into the agreement to construct the 
second submarine. In these circumstances, it 
may be necessary for the Commissioner to 
aggregate the two agreements for purposes of 
applying Y’s long-term contract method.

Example (3). Assume the same facts as in 
example (2) with the addition of the following 
facts: In 1983, M issues a ‘‘change order" 
providing for a third submarine of the same 
class to be constructed by Y and delivered to 
M in 1985. The portion of the total contract 
price attributable to the “change order” 
providing for the third submarine can 
reasonably be determined. A reasonable 
business person would have entered into the 
agreements to construct the first two 
submarines for the price specified without 
regard to whether M would issue the “change 
order” for the third submarine. In these 
circumstances the “change order” providing 
for the third submarine must be treated as a 
separate contract for purposes of applying 
Y’s long-term contract method.

Example (4). Z, a calendar year taxpayer 
engaged in the construction business and 
using a long-term contract method, enters 
into an agreement in 1983 to build a ten story 
office building for the Y Bank. In 1984, the 
structure is completed and the first three 
floors of the building are completed and 
accepted, and Y occupies these floors and 
uses them for the conduct of its banking 
business. Construction, however, continues 
on the remaining seven floors, which are 
completed and accepted in 1985. In these 
circumstances, it is clear that even though 
separate acceptance of portions of the 
subject matter of the agreement has occurred, 
the subject matter of the agreement was 
essentially a single unit, namely a building, 
and that there was a business purpose for 
entering into one contract rather than several 
contracts. Consequently, the agreement 
ordinarily will not be severed into separate 
contracts for purposes of applying Z’s long
term contract method.

Example (5). The facts are the same as in 
example (4), except that due to a change in' 
business conditions, Y will not require (either 
for rts own use or for rental) the remaining 
seven floors for at least two years and, 
pursuant to a separate agreement entered 
into in 1984 between the parties, substantially 
all work on completing the remaining seven 
floors is stopped. In these cricumstances, due 
to the change in business conditions and the 
actions of the parties, the original agreement 
(as modified by the second agreement) is 
changed into two agreements, each of which 
is treated as a separate contract for purposes 
of this section, one contract (entered into in 
1983) for the construction of a ten story 
building with the first three floors completed 
for occupancy, and a separate contract (or 
contracts) to finish work on the remaining 
seven floors on an “as requested” basis.

Example (6). T, a calendar year taxpayer 
engaged in the business of manufacturing 
aircraft and related equipment, enters into an 
agreement in 1982 with the B government to 
manufacture 10 military aircraft for delivery 
in 1984. It is anticipated at the time the
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agreement is entered info that B may enter 
into am agreement with T for the production 
and sale of as many as 300 of these aircraft 
over the next 20 years. In negotiating the 
price for the agreement, B  and T take into 
account the expected total cost of 
manufacturing die 10 aircraft, the risks and 
the opportunities associated with the 
agreement and all other factors that the 
parties consider relevant, in such a manner 
that T would have entered into the agreement 
with the terms agreed upon whether or not T 
would actually enter into one or more 
additional production agreements. However, 
it is unlikely that T would have entered into 
the agreements but for the expectation that T 
and B would enter into additional production 
agreements. In 1984, the 10 aircraft are 
completed by T and accepted by B. In 1984, T 
also enters into an agreement with B to 
manufacture 20 aircraft of the same type for 
delivery in 1986. In negotiating the price for 
these 20 aircraft, B and T  take into account 
thefact that the expected unit costs for this 
production of 20 will be different than the 
unit costs of the 10 aircraft completed in 1984, 
but also that the expected unit costs of this 
production of 20 will be substantially higher 
than the costs of future production. Because 
the price awarded for each of the two 
agreements takes into account the expected 
total costs and the risks expected for each 
agreement standing alone, the terms agreed 
upon for any one of the agreements «re 
independent of the terms agreed upon for the 
other agreements. Under the facts of this 
example, the two agreements may not be 
aggregated into one contract for purposes of 
applying T’s long-term contract method.

Example (7J R, a  calendar year taxpayer 
engaged in the manufacture of industrial 
machinery, enters into one agreement in 1982 
with Z to manufacture five specialized 
machines and to manufacture spare and 
replacement parts for the machines. The 
machines are to be delivered in 1982 and 
1983, and the spare and replacement parts 
are to be delivered in 1983 through 1985. The 
portion of the total contract price attributable 
to the five machines and to the spare and 
replacement parts reasonably can be 
determined. The portion of the total contract 
price reasonably attributable to the spare and 
replacement parts is more than an 
insignificant amount of the total contract 
price. Assume that, under all the facts and 
circumstance, it is determined that the 
portion of the agreement attributable to the 
five machines need not be severed as 
between the machines. In these 
circumstances, because the agreement 
contemplates separate delivery of toe 
machines and the parts, because more than 
an insignificant amount of the total contract 
price is allocable to the spare and 
replacement parts, and because spare or 
replacement parts are items different than an 
entire machine, it may he necessary for the 
Commissioner to sever the agreement, 
treating the agreement to  manufacture the 
five machines as a separate contract and the 
agreement to manufacture the spare and 
replacement parts as another separate 
contract for as ’several separate contracts 
depending on the facts and circumstances) 
for purposes of applying R's long-term 
contract method.

(3) Cross reference. See § 1,6001-1 (a) 
regarding the duty of taxpayers to keep 
such records as are sufficient to 
establish the amount of gross income, 
deductions, etc.
■k k  k  . k  k

(g) E ffe c tiv e  da te  a n d  tra n s itio n  to  
1983 cos t a llo c a tio n  ru le s ; s p e c ia l 
ru les—(1) la  gene ra l. In  the case of a 
taxpayer using the completed contract 
method or a  method of accounting that 
uses inventories {other than a long-term 
contract method), the cost allocation 
rules prescribed in paragraph (d){6) of 
this section (hereinafter "the 1983 cost 
allocation method”] shall apply (with 
the phase-in described in paragraph 
(g){2) of this section) to costs incurred 
by the taxpayer in taxable years 
beginning after December 31,1982, but 
only with respect to extended period 
long-term contracts {as defined in 
paragraph (b)(3) of this section) entered 
into after December 31,1982. No costs 
incurred with respect to any contract 
entered into before January 1,1983 are 
required to be accounted for under the 
1983 cost allocation method. Such costs 
shall be accounted for under the cost 
allocation method prescribed in 
paragraph (d)(5) of this section. Because 
the transition to the 1983 cost allocation 
method is to be applied on a ‘‘cut-off’ 
basis, sections 446(e) and 481 do not 
apply to the transition to the 1983 cost 
allocation method.

(2) Phase-in. For costs required to be 
allocated to an extended period long
term contract under the 1983 cost 
allocation method that are not required 
to be allocated to the contract under the 
cost allocation method prescribed in 
paragraph (d){5) o f this section {or in 
paragraph (c) of § 1.471-11 in the case of 
a taxpayer accounting for extended 
period long-term contracts under a 
method of accounting that uses 
inventories (other than a long-term 
contract method)}, in lieu of allocating 
the full amount of such costs to the 
extended period long-term contract, the 
taxpayer shall allocate to the contract 
only the applicable percentage of such 
costs incurred in taxable years 
beginning after December 31,1982 and 
before January 1,1986, with respect to 
extending period long-term contracts 
entered into after December 31,1982.
The applicable percentage shall be 
determined as follows:

For taxable years Ibeginning- in  calendar year—

The 
applica

ble 
per

centage 
âs—

1983................................. ...........„ ................................... 33 ■Mi
1984.................................................................................. 66%

For taxable years beginning in  'calendar year—

The
applica-

¿le
per

centage
its—

: too

In the case of a taxpayer whose
taxable year does not begin on January 
1, costs incurred with respect to 
extended period long-term contracts 
entered into after December 31,1982, 
shall be accounted for under the cost 
allocation method prescribed in 
paragraph (d)(5) of this section or 
paragraph (c) of § 1.471-11 in the case of 
a taxpayer using an inventory method 
in the case of costs incurred in taxable 
years begininng before January 1,1983, 
and under the 1983 cost allocation 
method (with the application of 
paragraph (g) of this section) in the case 
of taxable years beginning after 
December 31,1982.

(3) S p e c ia l ru le  fo r  co m p le tio n  o f  
c e rta in  co n tra c ts  in  ta x a b le  yea rs  
end ing be fore  Jan ua ry  1,1983. Any 
contract that would (but for tins 
paragraph (g)(3)) be considered to be 
completed in a taxable year ending 
before January 1,1983, solely by reason 
of the application of paragraphs 
(b)(2)(i)(B), (ii), (in), or (iv) of this 
section, shall be considered to be 
completed on the first day of the 
taxpayer’s  first taxable year ending 
after December 31,1982. The application 
of this paragraph (g)(3) shall not be 
considered to be a change in method of 
accounting to which section 481 applies.

(4) S p e c ia l ru le  fo r  seve ring  an d  
aggregating c e rta in  con tra c ts  in  taxa b le  
yea rs  ending be fo re  Ja n u a ry  1,1983.
Any contract o f a taxpayer that would 
(but for this paragraph (g)(4)) be 
considered completed in a taxable year 
ending before January 1,1983—

(i) Solely by reason of the application 
of those provisions of paragraph (e)(1) of 
this section expressly made applicable 
to taxable years ending after December 
31,1982 (hereinafter, the "severing/ 
aggregating modifications”) or,

(ii) Solely by reason of the application 
of both the severing/aggregating 
modifications and the application of 
paragraphs (b)(2}(i)(B), (ii), (iii) or (iv) of 
this section (hereinafter, the "completion 
modifications”), shall be treated as 
having been completed on the first day 
after December 31,1982, on which any 
contract that was severed from such 
contract (by reason of the severing/ 
aggregating modifications) is completed 
(determined with application of the 
completion modifications). The 
application of this paragraph (g)(4) shall 
not be considered to be a change in

t



393Federal Register / Vef. 51, No. 3 / Monday, January 6, 1986

method of accounting to which section 
481 applies,

(5) Spec m i nute fo r  e s tim a te d1 ta x  
paym ents:. For purposes of the addition 
to the tax. for underpayment of

. estimated tax; under section 6654 
(relating to individuals) and section 6655- 
(relating to corporations), the gross 
income realized in the taxpayer’s first 
taxable year ending; after December 3T, 
1982, attributable to long-term contracts 
deemed to be completed in such taxable 
years solely by the application, of 
paragraphs (h}(2)(i)(B}; (ii), (iii), or (iv), 
(g)(3) or (g)(4) of this section or those 
portions of paragraph (e)(1) of this 
section made applicable to taxable 
years ending after December 31,1982, 
shall be considered to be taxable 
income for such, taxable year,, but; only 
with-.respect to installments of estimated 
tax required to be paid on or after April
13,1983.

(6) T axpa yer chang ing from , a m ethod  
m ore in c lu s iv e  o f in d ire c t costs. Except . 
as provided in paragraphs (g)(1) and (2) 
of this section, if a  taxpayer wishes to 
change to a method of accounting for 
indirect costs prescribed under this 
section (or under § 1.471-11 (c) in, the 
case of a taxpay er using an inventory 
method of accounting for long-term 
contracts) from a method of accounting 
for indirect Gosts that is more inclusive 
of indirect costs, the taxpayer must, 
secure the consent of the Commissioner 
prioE to making the change in 
accordance with the regulations and 
procedures established under section 
446(e).

Par. 4. Paragraph (b) of § 1.451-5 is 
. revised to read as follows:

§ 1.451 -5  Advance payments for goods 
and long-term contracts.
* * * *■ *

(b) Taxable, y e a r o f in c lu s io n —(1) 7/7 
genera l. Advance payments must be 
included in income either—

(i) In the taxable year of receipt! or
(ii) Except as provided in paragraph

(c) of this section,
(а) In the taxabfe year in which 

properly accruable under the taxpayer’s 
method of accounting for tax purposes if  
such method results in including 
advance payments in gross receipts no 
later than the time such advance 
payments are included m gross receipts 
for purposes of all of his reports 
(including consolidated financial 
statements) to shareholders, partners, 
beneficiaries, other proprietors, and for 
credit purposes, or

(б) If the taxpayer’s method of 
accounting for purposes of such reports 
results in advance payments (or any 
portion of such payments) being 
included in gross receipts earlier than

for tax purposes, in the taxable year in 
which includible'in gross receipts 
pursuant to his method of accounting for 
purposes of such reports.

(2) Exam ples. This paragraph may be 
illustrated by the following examples:

Example (7): S, a retailer who uses for tax. 
purposes and for purposes of the report's 
referred to in subparagraph (T)(ii)(a) of this 
paragraph, an accrual method'of accounting1 
under which it accounts for its-sales of goods 
where the: goods; are shipped;, receives 
advance payments for such; goods. Such 
advance payments must be included in gross 
receipts for tax purposes either in the'taxable 
year the payments are received or in the 
taxable year such goods are shipped (except 
as provided in paragraph' (c) of this section);

Example (2). T, a manufacturer of 
household furniture, is a calendar year 
taxpayer who uses an accrual method of 
accounting pursuant to which income is 
accrued when, furniture is shipped for 
purposes of its financial: reports (referred to 
in subparagraph (J)(ii)(o) of this paragraph). v 
and an accrual method of accounting 
pursuant to which the income is accrued 
when furniture is delivered and accepted for 
tax purposes. See §; l,446-l(e)(l)(ii). In.1974, T 
receives an advance payment of $8,000 from 
X with respect to an order of furniture to be 
manufactured for X for a total price of 
$20,000. The furniture is shipped to X  in 
December 1974; but’it is not delivered to and 
accepted by X until January 1975. As a result 
of this contract, T must include the entire 
advance; pa yment in. its grows income; for tax 
purposes in 1974 pursuant to subparagraph 
(l)(ii){£) of this paragraph. T must include the 
remaining $12,000. of the gross contract price 
in its gross income in l975 for tax purposes.

(3) Long-term contracts. In the case of 
a taxpayer accounting1 for advance- 
payments for tax purposes pursuant to a 
long-term contract method of accounting 
under & 1.451-3, or of a taxpayer 
accounting for advance payments with 
respect to a long-term contract pursuant 
to1 an accrual method of accounting 
referred to in the succeeding sentence, 
advance payments shall be included in 
income in the taxable year in which 
properly included in gross receipts 
pursuant to such method o f  accounting 
(without regard to the financial reporting 
requirement contained in subparagraph
(l)(ii) (o) or (BJ of this paragraph): An 
accrual method of accounting to which 
the preceding1 sentence applies shall 
consist of any method of accounting 
under which the income is accrued 
when1, and costs are accumulated until, 
the subject matter of toe contract (or, if 
the subject matter o f  the contract 
consists of more than one item, an item) 
is shipped; delivered, or accepted:

(4) Installm ent method. The financial 
reporting requirement o f subparagraph
(l)(ii}! fdj or (5) o f this paragraph shall 
not Be construed to prevent the use of
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the installment method under section 
453. See § 1.446-l’(C)(l)(ii).
★  # ★  * *

Par. 5, Section 1.47-1-16 is revised to 
read as follows;.

§ 1.471-10 Applicability of long-term 
contract methods.

See § T.451-3 for rules providing, for 
the applica tion o f the lbngrferm contract 
methods, to certain manufacturing 
contracts,

Par.. 6. Paragraph (c)o£ § 1.471-11 is 
amended by revising paragraph, (g) (1) 
and (3) to read as follows;

§ 1.471 -11 Inventories of manufactures. 
* * * * *

(c )  Certain indirect and production 
costs— (1) General rule. Except as 
provided in paragraph (c)(3) of tins 
section and in paragraph (d)(6)(y) o£
§ 1.451-3, in order to determine whether 
indirect production costs referred to in. 
paragraph (b) of this; section must be 
included in a taxpayer’s computation of 
the amount of inventoriable costs, three 
categories of eosts have been provided* 
in subparagraph (2) of this paragraph'. 
Costs described in subparagraph (Z](i) of 
this paragraph must be included in the 
taxpayer’s computation of the amount of 
inventoriable. costs,, regardless, of their 
treatment by the taxpayer in his 
financial reports. Costs described in 
subparagraph (2){ii) of this paragraph 
need not enter into the taxpayer’s 
computation of the amount of 
inventoriable costs, regardless of their 
treatment by the taxpayer in bis 
financial reports. Costs described in 
subparagraph (2)(iii) of this paragraph 
must be included in or excluded from, 
the taxpayer’s computation of the 
amount inventoriable. costs hr 
accordance with the treatment of. such 
costs by the taxpayer in his financial 
reports and generally accepted 
accounting principles. For the treatment 
of indirect production, costs described in 
subparagraph (2J of this paragraph in 
the case of a taxpayer who is not. using 
comparable methods of accounting; for, 
such costs for tax and financial 
reporting see paragraph (c)(3) of this 
section. For contracts entered into» after 
December 31,1982, notwithstanding, this 
section, taxpayers who use an inventory 
method of accounting for extended 
period long-term contracts (as defined in 
paragraph (b)(3} of § 1.451-3), for tax 
purposes may be required to use the 
cost allocation rulés provided in 
paragraph, (d)(6) of $  1.451-3 rather than 
the cost allocation rules provided* in. this, 
section. See paragraph (d){6)(yj, of 
§ 1.451-3» After a taxpayer has 
determined which costs must be treated
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as indirect production costs includible in 
the computation of the amount of 
inventoriable costs, such costs must be 
allocated to a taxpayer’s ending 
inventory in a manner prescribed, by 
paragraph (d) of this section.
*  * ★  *  *

(3) E xception . Except as provided in 
paragraph (d)(6) of § 1.451-3, in the case 
of a taxpayer whose method of 
accounting for production costs in his 
financial reports is not comparable to 
his method of accounting for such costs 
for tax purposes (such as a taxpayer 
using the prime cost method for 
purposes of financial reports), the 
following rules apply: 
* * * * *

Par. 7. The authority for Part 602 
continues to read as follows:

Authority: 26 U.S.C. 7805.

§ 602.101 | Am ended ]
Par. 8. Section 602.101(c) is amended 

by inserting in the appropriate place in 
the table “§ 1.446,1.451 and 1.471 . . . 
1545-0736”.
* Approved: D ecem ber 20 ,1985 .
Roscoe L. Egger, Jr.,
Commissioner of Internal Revenue.
Ronald A. Pearlm an,
Assistant Secretary o f the Treasury.

[FR Doc. 85-30814  Filed 12 -3 0 -8 5 ; 3:12 pm| 
BILLING CODE 4830-01-M

DEPARTMENT OF TRANSPORTATION  

Coast Guard 

33 CFR Part 110

ICGD7-84-40]

Special Anchorage Area; Indian River 
at Vero Beach FL

a g e n c y : Coast Guard, DOT. 
a c t io n : Final rule.

s u m m a r y : The Coast Guard is 
establishing two Special Anchorage 
Areas in the Indian River near Vero 
Beach, FL. The number of permanently 
moored vessels and cruising vessels 
using this area as an anchorage has 
substantially increased in the last 
several years. There are presently no 
designated special anchorage areas for 
these vessels. Other vessels passing 
through the area are subject to 
substantial hazard because of the 
randomly anchored vessels. This 
rulemaking will provide defined special 
anchorage areas. Further, by virtue of 
excluding that portion of the Indian 
River between the special anchorage 
areas, the rulemaking effectively lessens

the probability of vessels anchoring 
within what amounts to a “channel”, 
thus providing a safer, less obstructed 
transit.
EFFECTIVE DATE: February 5,1986.
FOR FURTHER INFORMATION CONTACT:
Lieutenant(j.g.) Harry D. Craig, (305) 
350-5651.
SUPPLEMENTARY INFORMATION: On
January 14,1985 the Coast Guard 
published a notice of proposed 
rulemaking in the Federal Register for 
this regulation (50 FR 1869). Interested 
persons were requested to submit 
comments and twelve comments were 
received.

Drafting Information
The drafters of this notice are 

Lieutenant(j.g.) Harry D. Craig, project 
officer, Seventh Coast Guard District 
Port Safety Branch, and Lieutenant 
Commander Kenneth E. Gray, project 
attorney. Seventh Coast Guard District 
Legal Office.

Discussion of Comments.
The majority of the comments 

received on the proposed rule supported 
establishment of a special anchorage 
area. Several of the comments 
addressed issues not within the 
jurisdiction of the Coast Guard. The 
Coast Guard is addressing those items 
germane to the proposed action. Two 
commenters suggested that the northern 
boundary of the special anchorage area 
be moved south to the area near the 
northern end of Fritz Island, since the 
water north of there is very shallow and 
may cause vessels to run aground. Two 

. commenters mentioned that the northern 
boundary listed in the proposed rule 
would limit access for vessles transiting 
from Bethel Creek to the Indian River. 
Due to shallow water, boats entering or 
leaving Bethel Creek would have to pass 
very close to Cache Cay and between 
the two northernmost islands within the 
proposed special anchorage area. If 
vessels were anchored in this passage, it 
would be difficult to make a safe transit. 
A local fishing club commented that the 
area east of Fritz Island is a good fishing 
ground in the winter months and that 
navigation is sometimes impeded by 
randomly anchored vessels putting out 
excessive bow lines. The Coast Guard 
recognized these comments and revised 
the final rule to enhance navigational 
safety in two areas. First, the single 
special anchorage area in the proposed 
rule was divided into two areas in the 
final rule to clearly exclude the access 
channel and turning basin from being 
within the defined special anchorage 
areas. Second, the northern boundary of 
the northern special anchorage area was

moved south to the northern end of Fritz 
Island to maintain reasonable access to 
Bethel Creek and to preserve some of 
the area for fishing grounds outside the 
designated special anchorage areas. 
Reducing the size of the anchorage by 
eliminating these shallow areas will 
have a negligible impact on the function 
of the anchorage.

One commenter wrote that several 
boats presently anchored at the Vero 
Beach Marina do not have holding tank 
type toilets, and that the Vero Beach 
Municipal Marina does not have a pump 
out station. Installation of a sewage 
pump out station is not a requirement 
for establishment of a special anchorage 
area. Vessels operators are responsible 
for complying with the laws concerning 
Marine Sanitation Devices and refuse 
discharge. The City of Vero Beach has 
informed the Coast Guard that they 
intend to monitor the special anchorage 
areas and have provisions for correcting 
those who discharge improperly treated 
or untreated sewage into the water.

One commenter felt that the special 
anchorage areas encourage a 
concentration of boats to anchor 
forever, without charge, in waters which 
should be used by tax paying residents 
and that it will add to the pollution by 
the increased dumping of sewage and 
trash in this one area. United States law 
grants vessels in the waters of the 
United States the right of navigation, 
including the right to anchor incident to 
navigation. The Indian River has 
historically been used as natural 
anchorage off the Intracoastal 
Waterway. Established special 
anchorage areas encourage vessels to 
anchor within the defined areas by 
being listed on nautical charts and by 
relieving vessel operators of the 
requirement to show anchor lights w'hiie 
anchored within the designated areas. 
For those vessels which remain in the 
area long-term, the City of Vero Beach 
has indicated an intention to require 
vessels to anchor within the designated 
special anchorage area after 72 hours 
and to charge user fees for use of 
onshore health and sanitation facilities 
for vessels remaining at anchor longer 
than 10 days. As addressed above, the 
Coast Guard expects that monitoring by 
the City of Vero Beach will prevent 
accumulation of trash and sewage 
pollution, particularly within designated 
special anchorage areas. The Coast 
Guard is satisfied that the City of Vero 
Beach has established such regulations 
and services which best serve all 
involved.

A group of waterfront property 
owners adjacent to the proposed special 
anchorage area wrote that “introduction
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of an anchorage in this area is bound, to 
impact adversely on the beauty and 
tranquility of the are® and on the 
property value; hes noise, water 
pollution, visual pollution, air pollution 
and waterway congestion. There would 
be an increased threat to the physical 
security of property; expecially 
waterfront homesitea. The degree o f 
regulation and control which the City of 
Vero Beach is capable would not 
overcome these negative aspects.” The 
Coast Guard does not believe that the 
special anchorage area would have the 
negative impact as stated above. The 
City of Vero Beach has informed the 
Coast Guard that through the 
harbormaster and police department, 
they intend to enforce city ordinances to 
maintain good order in the special 
anchorage areas, including physical 
security of adjoining waterfront 
properties. The special anchorge areas 
are designed to avoid, congestion in the 
channels. Oversight of a designated 
special anchorage area; is more easily 
accomplished than enforcing regulations 
for a large number of vessels randomly 
anchored throughout the area. No 
request for a public hearing was 
received; and one was not held. This 
action has been thoroughly reviewed by 
the Coast Guard and has been 
determined to be categorically excluded: 
from further environmental 
documentation in accordance with 
paragraph 2-B^-3 of Commandant 
Instruction Ml 6475.1A.

Economic Assessment and Certification

These regulations are considered to 
be non-major underExecutive Order 
12291 on Federal Regulation and 
nonsignificant under Department of 
Transportation regulatory policies and 
procedures (44 F R 11034;, February 26, 
1979). The economic impact has been 
found to be so minimal that M l 
regulatory evaluation is unnecessary. 
This regulation will, provide defined 
special anchorage areas and by virtue of 
its exclusion from such special 
anchorage areas, effectively encourage a 
"channel” into an area already being 
used as an anchorage by many 
permanent and transient vessels. Since 
the impact of these regulations is 
expected ta  be minimal, the Coast 
Guard certifies that, if  adopted, it will 
not have a significant economic impact , 
on a substantial number of small 
entities.

list of Subjects in 33 CFR Part 110

Anchorage ground’s.
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Final Regulation

PART 110—{AMENDED]

In considera tion of the foregoing, Part 
110 of Title 33; Code of Federal 
Regulations, is. amended as follows:

1. The authority citation for Fart 110 
continues to read as follows:

Authority: 33 UtS.C. 2030, 2035, and’ 2Q71; 49 
CFR 1.46; and 33 CFR 195-l(g).

2. A new § lT0.73b is added to read as 
follows:

§ 110.73b Indian River at Vero Beach, Fla.
(a ) Area A . Beginning at a point 

located on the eastern shore of Fritz Is. 
at latitude 27°39'32.5" N., longitude 
80°22'20.6" W. following the shoreline 
northward to. the northwest point at 
latitude 27“39'46;' N,t longitude. 
80°22'25.9" W„ thence due east to a  
point on Orchid Is. at approximately 
latitude 27°39'46" N„ longitude 
80°22'16.2" W., thence, southerly along 
the shoreline of Orchid Is, to latitude 
27039'32.5~ N., longitude, 8d°22'13A''
W.„ thence due west to the point of 
beginning»

(b) A re a  B. Beginning, at a point 
located at the entrance channel maraker 
No. 2 at latitude 27°39'12''N.„ longitude 
80°22'17.3" W', thence northeasterly to 
channel marker No. 4 at latitude 
27°39'21" N., longitude 80ff22'15.8" W., 
thence due east to Orchid Is. at 
approximately latitude 27°39'2î" N., 
longitude 80°22'11.8" W„ thence 
southerly along the western shoreline of 
Orchidia, to latitude 27°30'12" N., 
longitude 80°22'15.6" thence due 
west to the point of beginning.

(c) Vessels sh a l be s® anchored so 
that no part of the. vessel obstructs the 
turning basin or channels adjacent to 
the special anchorage areas.

Dated: December 24,1985.
R.P. Gueroni,
Rear Adm iral* US. Coast Guard, Commander, 
Seventh Coast Guard. H i s tr ic t

[FR Doc. 86-71 Filed 1-3-86; $45 am)
BILLING CODE 4910-14-M

33 CFR Part 117

1CGD7-85-401

Drawbridge Operation Regulations;. 
Atlantic intracoastal Waterway, FL

AGENCY: Coast Guard, DOT; 
a c t io n : Final rule.

SUMMARY: At the request o f  the Florida 
Department of Transportation the Coast 
Guard is adding regulations governing
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the Port Orange bridge, State-Read AlA, 
mile 835.5, by permitting the number of 
openings to be limited during certain 
periods. This change is being made 
because vehicular traffic has increased. 
This action will accommodate the needs 
of vehicular traffic yef still provide for 
the reasonable needs of navigation.
EFFECTIVE DATE: These regulations 
become, effective, on February 5„ 1986. 
FOR FURTHER INFORMATION CONTACT:
Mr. Walt Paskowsky, (305) 536-4103, 
SUPPLEMENTARY INFORMATION: On 
September 13,1985 the Coast Guard 
published (50 FR 37384); a proposal to 
revise these regulations. The proposed 
regulations were also published in a; 
public notice issued by Commander, 
Seventh Coast Guard District on,
October 1,1985. In each notice 
interested persons were given, until 
November 1,1985 to submit comments.

Drafting Information

The drafters of these regulations are 
Mr. Walt Paskowsky, Bridge 
Administration Specialist, project? 
officer, and Lieutenant Commander Ken 
Gray, project attorney.

Discussion of Comments

Numerous comments were received 
supporting the proposal to limit 
openings of the Port Orange bridge.
Most supported the rule as proposed; 
but a sizeable minority supported 
alternatives such as openings every half 
hour, weekday schedules, a year-round 
schedule or a high level fixed, bridge.
The data submitted by the bridgeawner 
does not justify these more restrictive 
opening; schedules. A high level fixed 
bridge at the site is presently in the 
planning stages, but is not expected to 
be built until 1989. Some comments 
expressed concern that draw openings 
could delay emergency vehicles or that 
some draw openings are for easily 
lowered vessel appurtenances. These 
matters are addressed in 33 CFR' 117.31 
and 117.11, respectively. Two comments 
opposing the proposal as hazardous to 
navigation were received. We 
conducted an onsite- investigation on 
October 26,1985 and noted that oyster 
bars line the lCW channel near the 
bridge. These oyster bars uncover at low 
tide, but are difficult to see at high tide 
when they are submerged. Swift 
currents also occur at the bridge during 
periods of maximum tidal current. 
However, there are long, straight 
waterway approaches to this bridge and 
the nearest drawbridge is five miles 
away. This should enable vessel's to
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time an approach to the Port Orange 
bridge and avoid having to contend with 
these hazards while waiting for an 
opening.
Economic Assessment and Certification

These regulations are considered to 
be non-major under Executive Order 
12291 on Federal Regulation and 
nonsignificant under the Department of 
Transportation regulatory policies and 
procedures (44 FR 11034; February 26, 
1979).

The economic impact of these 
regulations is expected to be so minimal 
that a full regulatory evaluation is 
unnecessary. We conclude this because 
the regulations exempt tugs with tows. 
Since the economic impact of these 
regulations is expected to be minimal, 
the Coast Guard certifies that they will 
not have a significant economic impact 
on a substantial number of small 
entities.
List of Subjects in 33 CFR Part 117 

Bridges.

Regulations

In consideration of the foregoing, Part 
117 of Title 33, Code of Federal 
Regulations, is amended as follows;

PART 117—DRAWBRIDGE 
OPERATION REGULATIONS

1. The authority citation for Part 117 
continues to read as follows:

Authority: 33 U.S.C. 499; 49 CFR 1.46 and 33 
CFR 1.05-l(g).

2. Section 117.261 is amended by 
revising paragraph (g) to read as 
follows:

§ 117.261 Atlantic Intracoastal Waterway 
from St. Marys River to Miami. 
* * * * *

(g) SR A lA  bridge, m ile  835.5 a t P o rt 
O range. The draw shall open on signal; 
except that, from 7:30 a.m. to 8:30 a.m. 
and 4:30 p.m. to 5:30 p.m. Monday 
through Friday except federal holidays, 
the draw need open only at 8 a.m. and 5 
p.m. From March 15 through October 15, 
from 10 a.m. to 6 p.m. Saturdays, 
Sundays, and federal holidays the draw 
need only open on the hour, 20 mimutes 
past the hour and 30 minutes past the 
hour.
*  *  *  *  *

Dated: December 23,1985.
R.P. Cueroni,
Rear Admiral, U.S. Coast Guard, Commander, 
Seventh Coast Guard District.
[FR Doc. 86-72 Filed 1-3-86; 8:45 am]
BILLING CODE 4810-14-M

33 CFR Part 117 

[CG D7 8 5 -4 0 ]

Drawbridge Operation Regulations; 
Atlantic Intracoastal Waterway, FL
a g e n c y : Coast Guard, DOT. 
a c t io n : Final rule.

s u m m a r y : At the request of the Florida 
Department of Transportation the Coast 
Guard is changing the regulations 
governing the Coronado Beach bridge by 
permitting the number of openings to be 
limited during certain periods. This 
change is being made because vehicular 
traffic has increased. This action will 
accommodate the needs of vehicular 
traffic yet still provide for the 
reasonable needs of-navigation. 
EFFECTIVE DATE: These regulations 
become effective on February 5,1986. 
FOR FURTHER INFORMATION CONTACT:
Mr. Walt Paskowsky (305) 536-4103. 
SUPPLEMENTARY INFORMATION: On 
September 13,1985 the Coast Guard 
published (50 FR 37384) a proposal to 
revise these regulations. The proposed 
regulations were also published in a 
public notice issued by Commander, 
Seventh Coast Guard District on 
October 1,1985. In each notice 
interested persons were given until 
November 1,1985 to submit comments.
Drafting Information

The drafters of these regulation? ale 
Mr. Walt Paskowsky, Bridge 
Administration Specialist, project 
officer, and Lieutenant Commander Ken 
Gray, project attorney.

Discussion of Comments
Numerous comments were received 

supporting the proposal to limit 
openings of the Coronado Beach bridge: 
Most of these comments endorsed City 
of New Smyrna Beach Resolution No. 
38-85 (adopted September 10,1985, after 
our proposal was signed but before it 
was published in the Federal Register) 
and appear inspired by an advertising 
campaign sponsored by the New 
Smyrna Beach-Edgewater Chamber of 
Commerce.

While the resolution addressed areas 
beyond the scope of the proposed 
rulemaking, it did request that scheduled 
openings be limited to one each half 
hour to coincide with scheduled half 
hour openings at the Harris Saxon 
bridge, about 1 Vz miles south of the 
Coronado Beach bridge. The City 
claimed that a recently authorized no 
wake zone between the two bridges 
causes vessel transits between these 
bridges to take about 30 minutes, 
suggesting that 15-minute openings are

not needed at the Coronado Beach 
bridge.

We note that, in order to transit the 
distance between the two bridges in 15 
minutes, a vessel need proceed at only
5.4 knots, a no wake speed for many 
vessels. A more significant reason for 
disputing the rationale of the City’s 
resolution is evident from a comparison 
of the vertical clearances of the two 
bridges when closed. Because the 
Coronado Beach bridge is 10 feet lower, 
many vessels that require it to open can 
pass beneath the closed Harris Saxon 
bridge. Their arrival time at the 
Coronado Beach bridge is therefore 
independent of Harris Saxon bridge 
opening times.

Two comments opposed the 30-minute 
openings requested by the resolution 
and may be construed as opposing the 
15-minute openings proposed by our 
notice of proposed rulemaking. One 
noted the difficulty experienced by large 
shrimpboats in attempting to hold for 
bridge openings in a narrow channel 
with strong currents. The other comment 
claimed the resolution was unduly 
restrictive to vessels and noted that, 
during periods that boat traffic and 
vehicle traffic are both light, occasional 
boats shouldn’t be required to wait up to 
a half hour for a draw opening.

Some comments expressed concern 
that draw openings could delay 
emergency vehicles or that some draw 
openings are for easily lowered vessel 
appurtenances. These matters are 
addressed in 33 CFR 117.31 and 117.11, 
respectively.

Other comments asked the Coast 
Guard to make an on site inspection of 
traffic conditions. This was done on 
October 27,1985.

Our review of the comments received 
was complicated because most of them 
were addressed to a municipal 
resolution rather than to the notice of 
proposed rulemaking. Nevertheless the 
Coast Guard has determined that no 
new information has been presented 
which justifies changing the proposed 
regulation.
Economic Assessment and Certification

These regulations are considered to 
be non-major under Executive Order 
12291 on Federal Regulation and. 
nonsignificant under the Department of 
Transportation regulatory policies and 
procedures (44 FR 11034; February 26, 
1979).

The economic impact of these 
regulations is expected to be so minimal 
that a full regulatory evaluation is 
unnecessary. We conclude this because 
the regulations exempt tugs with tows. 
Since the economic impact of these
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regulations is expected to be minimal, 
the Coast Guard certifies that they will 
not have a significant economic impact 
on a substantial number of small 
entities.
List of Subjects in 33 CFR Part 117 

Bridges.
Regulations

In consideration of the foregoing, Part 
117 of Title 33, Code of Federal 
Regulations, is amended as follows:

PART 117—DRAWBRIDGE 
OPERATION REGULATIONS

1. The authority citation for Part 117 
continues to read as follows:

Authority: 33 U.S.C. 499; 49 CFR 1.46 and 33 
CFR 1.05-l(g).

2. Section 117.261 is amended by 
revising paragraph (h) to read as 
follows:

§ 117.261 Atlantic Intracoastal Waterway 
from St. Marys River to Miami.

(h) C oronado Beach b ridge, w ile  845 
a t N ew  S m yrna Beach. The draw shall 
open on signal; except that, from March 
15 through October 15 from 10 a.m. to 6 
p.m. Saturdays, Sundays, and federal 
holidays the- draw need only open on the 
hour, quarter-hour, half-hour, and three 
quarter hour.*  *  *  *  *

Dated: December 16,1985.
R.P. Cueroni,
Rear Adm iral, U.S. Coast Guard, Commander, 
Seventh Coast Guard District.
[FR Doc. 86-65 Filed 1-3-86; 8:45 am]
BILLING CODE 4910-14-M

National Highway Traffic Safety 
Administration

49 CFR Part 573
[Docket No. 74-7; Notice 7]

Defect and Noncompliance Reports
AGENCY: National Highway Traffic 
Safety Administration (NHTSA), DOT. 
ACTION: Final rule.

s u m m a r y : The purpose of this final rule 
is to amend 49 CFR Part 573—D e fe ct 
and N oncom pliance  R eports, to delete 
certain reporting requirements for motor 
vehicle or motor vehicle equipment 
manufacturers conducting a defect or 
noncompliance notification campaign. 
Under this rule, motor vehicle 
manufacturers no longer have to submit, 
in the third quarterly report to the 
agency, the vehicle identification 
number (VIN) for each vehicle for which 
corrective measures have not been

completed. Other quarterly report 
information requirements are also 
deleted or clarified, based on the 
agency’s experience since 1974 with this 
portion of the defect and noncompliance 
reports.
EFFECTIVE DATE: January 6,1986.
FOR FURTHER INFORMATION CONTACT:
Mr. James Murray, Office of Defects 
Investigation, National Highway Traffic 
Safety Administration, 400 Seventh 
Street, SW., Washington, DC 20590 (202- 
426-2840).
SUPPLEMENTARY INFORMATION: Part 
573—D efect an d  N oncom pliance  
R eports  includes requirements for 
manufacturers to report to NHTSA 
safety-related defects and 
nonconformities with Federal motor 
vehicle safety standards, to maintain list 
of purchasers and owners notified of 
defective and noncomplying motor 
vehicles and items of equipment, and to 
provide the agency with quarterly 
reports on the progress of defect and 
noncompliance notification campaigns.

, The quarterly reports must contain . 
specified information and be submitted 
for six consecutive quarters after 
initiation of a campaign, unless 
corrective action is completed earlier.

This rule amends only § 573.6 of Part 
573 which sets forth the information 
required to be submitted to the agency 
in these quarterly reports. The notice of 
proposed rulemaking, which was issued 
on March 27,1985 (50 FR 12058), 
proposed to delete or clarify certain 
information requirements in the third 
quarterly report. This amendment was 
proposed in response to a petition by the 
Motor Vehicle Manufacturers 
Association (MVMA). The agency 
received comments on the proposal from 
nine motor vehicle manufacturers and 
the MVMA. All comments supported the 
proposal as lessening an administrative 
and cost burden. The agency is adopting 
the changes as proposed.

First, the rule deletes the requirement 
in § 573.6(b)(7) that manufacturers 
submit, in the third quarterly report to 
the agency, the VIN for the vehicle for 
which corrective measures have not 
been completed. All commentera 
supported this change, stating that the 
deletion of these VIN’s from the third 
quarterly report would lessen the 
administrative and cost burdens of 
producing the information and would 
not adversely affect the progress of 
safety campaigns. In addition, all 
commenters agreed that these VIN’s 
would be supplied to the agency, if 
requested, within a reasonable time.

As stated in the proposal, this rule 
will not change the agency’s practice of 
assisting any individual vehicle owner

who requests recall information about a 
particular vehicle or item of equipment. 
The agency will continue to provide 
information to enable the owner to 
contact the appropriated office of the 
manufacturer.

Second, this rule also deletes the 
requirement in § 573.6(b)(4) that each 
quarterly report include the number of 
vehicles or items of equipment 
estimated to contain the defect. This 
total number is initially supplied to 
NHTSA under the requirements of 
§ 573.5 which states that the 
manufacturer’s first report must include 
information specifically identifying the 
vehicles or items of equipment 
potentially containing the defect or 
noncompliance, and the percentage of 
those vehicles or equipment items 
estimated to acutally contain the defect 
or noncompliance.

The agency’s purpose in having this 
number updated in the quarterly reports 
has been to determine the potential size 
of notification campaigns. Ford Motor 
Company stated that updated 
information could be sent, if needed, 
within 10 working days. Ford added that 
information requiring supplier analysis 
on returned components would take 
longer. The agency concludes that 
updated estimates in the quarterly 
reports are no longer necessary. NHTSA 
will continue to receive quarterly report 
information on the number of vehicles or 
items of equipment involved in the 
notification campaign under 
§ 573.6(b)(3). The requirement in 
§ 573.6(b)(4) is therefore deleted in the 
rule.

Third, commenters also agreed with 
the proposed amendment to the 
language in § 573.6(b)(5) which clarifies 
the agency’s intent that the number of 
vehicles and equipment items inspected 
and repaired and the number inspected 
and determined not to need repair 
should be separately reported. The rule 
adopts this clarification.

Fourth, the rule deletes the 
requirement in § 573.6(c) concerning the 
correction of errors in quarterly reports. 
Under this section, manufacturers must 
submit revised information in quarterly 
reports when they determine that an 
original report contained incorrect data 
concerning the number of vehicles or 
items of equipment (1) involved in a 
notification campaign, (2) estimated to 
contain the defect, or (3) determined to 
be unreachable for inspection for any 
reason. The agency does not believe 
submittal of this information on a 
regular basis is necessary and 
commenters agreed, adding the data 
could be supplied if necessary, upon 
request from NHTSA.
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In their comments, Ford requested 
that the final sentence of § 573.6(b)(6) be 
deleted. This section requires that the 
number of vehicles or items of 
equipment, which are determined to be 
unreachable for inspection due to 
export theft, scrapping, failure to 
receive notification, or other reasons, be 
reported to NHTSA. The last sentence of 
the section requires that the number of 
vehicles or items of equipment in each 
of these categories be specified. The 
agency did not propose in the March 
notice that this sentence be deleted, 
because this information is utilized by 
the agency. For example, NHTSA keeps 
track of the number of owners who were 
unreachable to assist the agency in 
determining whether renotification to 
new owners is necessary or whether 
additional types of notification should 
be adopted. Moreover, the 
manufacturers currently receive notice 
of whether a  vehicle or equipment item 
has been exported, stolen, or scrapped 
by return postcard, from the person 
notified of the campaign. Therefore, this 
requirement is not changed.

Paperwork Reduction
The information collection 

requirements in this rule have been 
submitted to and approved by the Office 
of Management and Budget fOMB), 
pursuant to the requirements of the 
Paperwork Reduction Act (44 U.S.C.
3501 e t seq.). These requirements have 
been approved through December 1987 
(OMB Approval No. 2127-0004).
Costs and Other Impacts

The agency has evaluated the 
economic and other impacts of this <  
proposed rule and determined that they 
are neither major as defined by 
Executive Order 12291 nor significant as 
defined by the Department's Regulatory 
Policies and Procedures. The agency 
concludes that the economic and other 
consequences of the amendment are so 
minimal as not to require the 
preparation of a full regulatory 
evaluation. Manufacturers of motor 
vehicles and items of equipment 
involved in a notification campaign will 
be spared the administrative and cost 
burdens of preparing the information 
which this proposal deletes from the 
quarterly reports. The agency estimates

that this action will save the government 
approximately $10,000 per year, which is 
the cost of processing and storing this 
information on notification campaigns.

The agency has considered the effects 
of this final rule in relation to the 
Regulatory Flexibility Act. I certify that 
this final rule will not have a significant 
economic impact on a substantial 
number of small entities. Few, if any, 
motor vehicle manufacturers are small 
businesses within the meaning of the 
Act. Small businesses which are motor 
vehicle equipment manufacturers will 
benefit from reduced costs in preparing 
and submitting quarterly report 
information to the agency. Therefore, 
some administrative and cost savings 
will accrue to these small businesses. 
Small organizations and small 
government jurisdictions will not be 
affected.

The agency has analyzed these 
amendments for purposes of the 
National Environmental Policy Act and 
determined that this final rule will not 
have a significant effect on the human 
environment.

Since the amendments made by this 
notice do not impose new requirements, 
but instead delete certain requirements 
and clarify others, the agency has 
determined that an immediate effective 
date is in the public interest

List of Subjects in 49 CFR Part 573
Imports, Motor vehicle safety, Motor 

vehicles.

PART 573—[AMENDED]

In consideration of the foregoing, 49 
CFR Part 573 is amended as follows:

1. The authority citation for Part 573 is 
revised to read as follows:

Authority: 15 U.S.C. 1397,1401,1408, 1411- 
20; delegation of authority at 49 CFR 1.50.

2. Section 573.6 is revised to read as 
follows:

§ 573.6 Quarterly reports.
(a) Each manufacturer who is 

conducting a defect or noncompliance 
notification campaign to manufacturers, 
distributors, dealers, or purchasers, shall 
submit to NHTSA a report in 
accordance with paragraphs (b) and (c) 
of this section, not more than 25 working 
days after the close of each calendar
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quarter. Unless otherwise directed by 
the NHTSA, the information specified in 
paragraphs (b)(1) through (5) of this 
section shall be included in the quarterly 
report, with respect to each notification 
campaign, for each of six consecutive 
quarters beginning with the quarter in 
which the campaign was initiated (i.e., 
the date of initial mailing of the defect 
or noncompliance notification to 
owners) or corrective action has been 
completed on all defective or 
noncomplying vehicles or items of 
replacement equipment involved in the 
campaign, whichever occurs first.

(b) Each report shall include the 
following information identified by and 
in the order of the subparagraph 
headings of this paragraph.

(1) The notification campaign number 
assigned by NHTSA.

(2) The date notification began and 
the date completed.

(3) The number of vehicles or items of 
equipment involved in the notification 
campaign.

(4) The number of vehicles and 
equipment items which have been 
inspected and repaired and the number 
of vehicles and equipment items 
inspected and determined not to need 
repair.

(5) The number of vehicles or items of 
equipment determined to be 
unreachable for inspection due to 
export, theft, scrapping, failure to 
receive notification, or other reasons 
(specify). The number of vehicles or 
items or equipment in each category 
shall be specified.

(c) Information supplied in response 
to the paragraphs (b)(4) and (5) of this 
section shall be cumulative totals.

Issued on: December 31,1985.
Diane K. Steed,
Administrator.
[FR Doc. 86-180 Filed 1-3-86; 8:45 am]
BILLING CODE 4910-59-M



400

Proposed Rules Federal Register 

Vol. 51, No. 3 

Monday, January 6, 1986

This section of the FEDERAL REGISTER 
contains notices to the public of the 
proposed issuance of rules and 
regulations. The purpose of these notices 
is to give interested persons an 
opportunity to participate in the rule 
making prior to the adoption of the final 
rules.

OFFICE OF PERSONNEL 
MANAGEMENT

5 CFR Part 530

Special Salary Rate Schedules for 
Recruitment and Retention

a g e n c y : Office of Personnel
Management.
a c t io n : Proposed rule.

s u m m a r y : The Office of Personnel 
Management (OPM) proposes to 
establish higher minimum rates and rate 
ranges for Police Officer, GS-4, and G S- 
5, at the Portsmouth Naval Shipyard, 
New Hampshire. This action is based on 
a review of current staffing conditions 
through which OPM has determined, 
after considering competing salary rates 
in private enterprise, that establishment 
of special salary rates is necessary to 
ensure that the subject positions are 
adequately staffed by well-qualified 
employees. The special salary rates 
have been established at levels deemed 
necessary to achieve this outcome. 
d a t e : Comments are invited and must 
be received on or before February 5,
1986.
a d d r e s s : Send or deliver written 
comments to: Office of Personnel 
Management, Compensation Group, 
Allowances and Special Rates Division 
(FR), Room 3353,1900 E Street, NW. 
Washington, DC 20415.
FOR FURTHER INFORMATION CONTACT: 
Kenneth Pritchard, (202) 632-7858. 
SUPPLEMENTARY INFORMATION: Section 
5303 of title 5, United States Code, 
authorizes the President to establish 
special minimum rates of basic pay for 
one or more grades, occupational 
groups, series, classes, or subdivisions 
of classes subject to statutory pay 
schedules in one or more areas or 
locations, when the pay rates in private 
enterprise are so substantially above the 
statutory pay rates for the positions 
concerned as to handicap significantly 
the Government’s recruitment or 
retention of well-qualified persons.

Section 301(a) of Executive Order 
11721 of May 23,1973, is amended, 
authorizes OPM to exercise the 
authority conferred upon the President 
by 5 U.S.C. 5303. The rates proposed in 
this notice were determined in 
accordance with § 530.303 of Title 5, 
Code of Federal Regulations.
E.0.12291, Federal Regulation

I have determined that this is not a 
major rule as defined under section 1(b) 
of E .0 .12291, Federal Regulation.
Regulatory Flexibility Act

I certify that this regulation will not 
have a significant economic impact on a 
substantial number of small entities 
because it applies only to selected 
Federal employees at the Portsmouth 
Naval Shipyard, New Hampshire.
List of Subjects in 5 CFR Part 530 

Administrative practice and

procedure, Government employees, 
Wages.
U.S. Office of Personnel Management. 
Constance Horner,
Director.

OPM is proposing to amend Part 530 
as follows:

PART 530—PAY RATES AND 
SYSTEMS (GENERAL)

1. The authority citation for Part 530 
continues to read as follows:

Authority: 5 U.S.C. 5303, atidf Chapter 54; 
E .0 .11721, as amended.

§ 5300.307 [A m end ed ]

2. In § 530.307 (proposed at 50 FR 
39698, September 30,1985), the “Local 
Authorization” table is amended by 
adding the following item in numerical 
order by GS number as follows:

Occupational series Geographic coverage Grade
1st

step
rate

10th
step
rate

Wittwn-
gradè

in
crease

Table
No.

Proposed
action

GS-083, Police Officer..........Portsmouth Naval Shipyard,
NH.

GS-4
GS-5

$14,149
15,350

$18,010
19,670

$429
480

006 Establish.

[FR Doc. 86-135 Filed 1-3-86; 8:45 am] 
BILLING CODE 6326-01-M

DEPARTMENT OF THE INTERIOR 

Bureau of Indian Affairs 

25 CFR Part 11

Law and Order on Indian Reservations
December 26,1985.
AGENCY: Bureau of Indian Affairs, 
Interior.
a c t io n : Proposed rule; Extension of 
Comment Period.

of the Interior. This proposed rule was 
published in the Federal Register on 
October 24,1985 (50 FR 43235). The 
extension of the comment period is in 
response to requests received from the 
public to allow additional time for 
comment.

d a t e : Comments must be received no 
later than January 31,1986.

ADDRESS: Comments should be mailed 
to the Chief, Division of Tribal 
Government Services, Bureau of Indian 
Affairs, Department of the Interior, 18th 
and C Streets, NW., Room 2618, 
Washington, DC 20245.

SUMMARY: This notice extends the 
comment period from December 23,1985 
to January 31,1986, on the proposed rule 
revising regulations governing courts of 
Indian offenses to provide these courts 
with a complete and updated code of 
laws, and to clarify the jurisdiction of 
these courts and their relationship to 
tribal governments and the Department

FOR FURTHER INFORMATION CONTACT: 
Mr. Allen L. Davis, Washington, DC at 
(202) 343-7885.

Hazel E. Elbert,
Acting Deputy, Assistant Secretary—Indian 
Affairs.
[FR Doc. 86-175 Filed 1-3-86; 8:45 am[ 
BILLING CODE 4310-02-M
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DEPARTMENT OF THE TREASURY 

internal Revenue Service 

26 CFR Part 1

Accounting for Long-Term Contracts; 
Corporations Filing Consolidated 
Returns With a Contractor
AGENCY: internal Revenue Service, 
Treasury.
a c t io n : Notice of proposed rulemaking.

s u m m a r y : In the Rules and Regulations 
portion of this issue of the Federal 
Register, the Internal Revenue Service is 
issuing a Treasury decision, adopting 
final regulations relating to accounting 
for long-term contracts. This document 
contains a notice of proposed 
rulemaking to amend the regulations 
adopted by that Treasury decision. The 
amendments clarify how certain rules of 
the Treasury decision apply in the case 
of certain corporations which produce 
components of subassemblies with 
which the contractor joins in filing a 
consolidated return. 
d a t e s : Written comments and requests 
for a public hearing must be delivered or 
mailed by March 7,1986. The proposed 
regulations are proposed to be effective 
on [date of publication of this document 
as a Treasury Decision] and would 
apply to taxable years ending after such 
date.
a d d r e s s : Send comments and requests 
for a public hearing to: Commissioner of 
Internal Revenue, Attention: CC:LR:T, 
(LR-121-85) Washington, DC 20224.
FOR FURTHER INFORMATION CONTACT: 
Paulette Chernyshev of the Legislation 
and Regulations Division, Office of 
Chief Counsel, Internal Revenue 
Service, 1111 Constitution Avenue, NW., 
Washington, DC 20224, Attention: 
CC:LR:T (202-566-3288, not a toll-free 
call).
SUPPLEMENTARY INFORMATION:

Background
This document contains proposed 

amendments to the Income Tax 
Regulations (26 CFR Part 1) under 
section 451 of the Internal Revenue 
Code of 1954 which have been adopted 
by Treasury decision and published in 
the Rules and Regulation portion of this 
issue of the Federal Register. The 
Treasury decision provides that the 
beginning of manufacture by the 
taxpayer of components and 
subassemblies related to a contract can 
constitute the contract commencement 
date, and that the taxpayer must use the 
extended period costing rules for 
components and subassemblies 
produced by the taxpayer which

reasonably can be expected to be 
incorporated into the subject matter of 
extended period long-term contracts. 
These amendments are proposed to 
extend the rules set forth in the 
preceding sentence to certain 
corporations with which the taxpayer 
joins in filing a consolidated return.

Comments and Requests for a Public 
Hearing

Before adopting these proposed 
regulations, consideration will be given 
to any written comments that are 
submitted (preferably eight copies) to 
the Commissioner of Internal Revenue. 
All comments will be available for 
public inspection and copying. A public 
hearing will be held upon written 
request to the Commissioner by any 
person who has submitted written 
comments. If a public hearing is held, 
notice of the time and place will be 
published in the Federal Register.

Regulatory Flexibility Act and Executive 
Order 12291

The Commissioner of Internal 
Revenue has determined that this 
proposed rule is not a major rule as 
defined in Executive Order 12291. 
Accordingly, a Regulatory Impact 
Analysis is not required. Although this 
document is a notice of proposed 
rulemaking that solicits public comment, 
the Internal Revenue Service has 
concluded that the notice and public 
procedure requirements of 5 U.S.C. 553 
do not apply because the rules pïoposed 
are interpretative. Accordingly, these 
proposed regulations do not constitute 
regulations subject to the Regulatory 
Flexibility Act (5 U.S.C. Chapter 6).

Drafting Information
The principal author of these 

proposed regulations is Paulette 
Chernyshev of the Legislation and 
Regulations Division of the Office of 
Chief Counsel, Internal Revenue 
Service. However, personnel from other 
offices of the Internal Revenue Service 
and the Treasury Department 
participated in developing the 
regulations, both on matters of 
substance and style.
List of Subjects in 26 CFR 1.441-1— 
1.483-2

Income taxes, Accounting, Deferred 
compensation plans.

Proposed Amendments to Regulations
The proposed amendments to 26 CFR 

Part 1 are as follows:

PART 1—[AMENDED]

Paragraph 1. The Authority for Part 1 
is amended by adding the following 
citation:

Authority: 26 U.S.C. 7805 * * * Sec. 1.451-3 
amended under the authority in 96 Stat. 324, 
493.

Par. 2. Section 1.451-3 is amended as 
follows:

1. Paragraph (b) is amended by adding 
a sentence to the end of paragraph 
(b)(3)(v) as set forth below;

2. Paragraph (d) is amended by adding 
a sentence to the end of paragraph
(d)(6)(iv) as set forth below.

The added language reads as follows:

§ 1.451-3 Long-term contracts.
* * * * *

(b) Definitions, and special rules 
relating to certain contracts. * * *

(3) Extended period long-term 
contract. * * *

(v) Special rule for contract 
commencement date in case o f 
components o f subassem blies produced 
by the taxpayer. * * * For taxable years 
ending after the date the Treasury 
decision based on these proposed 
amendments is published in the Federal 
Register, the term “taxpayer” as used in 
this paragraph (b)(3)(v) includes 
members of a group with which the 
taxpayer joins in the filing of a 
consolidated return if such group does 
not elect not to defer gains and losses on 
intercompany transactions (See 
§ 1.1502—13(c)(3)).

*  ★  A A

(d) Com pleted contract method. * * *
(6 ) Allocation o f costs to extended 

period long-term contracts. * * *

(iv) Special rule for component parts 
o f subassem blies produced by the 
taxpayer. * * *

For taxable years ending after the 
date the Treasury decision based on 
these proposed amendments is 
published in the Federal Register, the 
term “taxpayer” as used in this 
paragraph (d)(6)(iv) includes members of 
a group with which the taxpayer joins in 
the filing of a consolidated return if such 
group does not elect not to defer gains 
and losses on intercompany 
transactions (See § 1.1502—13(c)(3)). 
Roscoe L. Egger, Jr.,
Commissioner o f Internal Revenue.
[FR. Doc. 85-30815 Filed 12-30-85: 3:12 pm]
BFLUNG CODE 4830-01-M
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DEPARTMENT OF TRANSPORTATION 

Coast Guard

33 CFR Part 117 

[CGD7 85-55]

Drawbridge Operation Regulations; 
Atlantic Intracoastal Waterway, SC
a g e n c y : Coast Guard, DOT. 
a c t io n : Proposed rule.

SUMMARY: At the request of the South 
Carolina Department of Highways and 
Public Transportation the Coast Guard 
is considering a change to the 
regulations governing the Limehouse 
Bridge, mile 479 at Johns Island, by 
permitting the number of openings to be 
limited during certain periods. This 
proposal is being made because of 
complaints of delays to vehicular traffic. 
This action should reduce delays to 
vehicular traf/ic yet still provide for the 
reasonable needs of navigation.
DATE: Comments must be received on or 
before February 20,1986.
ADDRESSES: Comments should be 
mailed to Commander (oan), Seventh 
Coast Guard District, 51 SW. 1st 
Avenue, Miami, Florida 33130. The 
comments and other materials 
referenced in this notice will be 
available for inspection and copying at 
51 SW. 1st Avenue, Room 816, Miami, 
Florida. Normal office'hours are from 
7:30 a.m. to 4 p.m., Monday through 
Friday, except holidays. Comments may 
also be hand-delivered to this address. 
FOR FURTHER INFORMATION CONTACT:
Mr. Walt Paskowsky, (305) 536-4103. 
SUPPLEMENTARY INFORMATION: 
Interested persons are invited to 
participate in this proposed rulemaking 
by submitting written views, comments, 
data, or arguments. Persons submitting 
comments should include their names 
and addresses, identify the bridge, and 
give reasons for concurrence with or any 
recommended change in the proposal. 
Persons desiring acknowledgment that 
their comments have been received 
should enclose a stamped, self- 
addressed postcard or envelope.

The Commander, Seventh Coast 
Guard District, will evaluate all 
communications received and determine 
a course of final action on this proposal. 
The proposed regulations may be 
changed in light of comments received.
Drafting Information

The drafters of this notice are Mr.
Walt Paskowsky, Bridge Administration 
Specialist, project officer, and 
Lieutenant Commander Ken Gray, 
project attorney.

Discussion of Proposed Regulations
The bridge is now required to open on 

signal at all times. The proposed rule 
would limit openings to twenty minute 
intervals during weekday rush Hours 
virtually eliminating delays to vehicular 
traffic caused by back-to-back bridge 
openings.
Economic Assessment and Certification

These proposed regulations are 
considered to be non-major under 
Executive Order 12291 on Federal 
Regulation and nonsignificant under the 
Department of Transportation regulatory 
policies and procedures (44 FR 11034; 
February 26,1979).

The economic impact of this proposal 
is expected to be so minimal that a full 
regulatory evaluation is unnecessary.
We conclude this because the 
regulations exempt tugs with tows.
Since the economic impact of this 
proposal is expected to be minimal, the 
Coast Guard certifices that, if adopted, it 
will not have a significant economic 
impact on a substantial number of small 
entities.
List of Subjects in 33 CFR Part 117 

Bridges.
Proposed Regulations

In consideration of the foregoing, the 
Coast Guard proposes to amend Part 117 
of Title 33, Code of Federal Regulations* 
as follows:

PART 117—DRAWBRIDGE 
OPERATION REGULATIONS

1. The authority citation for Part 117 
continues to read as follows:

Authority: 33 U.S.C. 499; 49 CFR 1.46 and 33 
CFR 1.05-l(g).

2. Section 117.911 is proposed to be 
amended by revising paragraph (e) to 
read as follows:

§ 117.911 Atlantic Intracoastal Waterway, 
Little River to Savannah River. 
* * * * *

(e) John Lim ehouse b ridge  across 
S tono R ive r, m ile  479.3 a t Johns Is la n d . 
The draw shall open on signal except 
that from 7 a.m. to 9 a.m. and 4 p.m. to 6 
p.m. Monday through Friday except 
federal holidays the draw need open 
only on the hour, 20 minutes after the 
hour, and 40 minutes after the hour. 
* * * * *

Dated: December 23,1985.
R.P. Cueroni,
Rear Admiral, U.S. Coastguard, Commander, 
Seventh Coast Guard District.
(FR Doc. 86-66 Filed 1-3-86; 8:45 am]
BILLING CODE 4910-14-M

33 CFR Part 162 

[CGD 85-060]

Inland Waterways Navigation 
Regulations; Connecting Waters From 
Lake Huron to Lake Erie

a g e n c y : Coast Guard, DOT.
ACTION: Notice of proposed rulemaking.

s u m m a r y : The Coast Guard is proposing 
to amend the existing Inland Waterway 
Navigation Regulations for the 
connecting waters between Lake Huron 
and Lake Erie. These amendments are 
the results of the Coast Guard’s 
commitment to review the reporting 
points after a period of experience with 
the rules. Other changes are also' 
proposed based on a full season’s 
operation under the original rules. The 
changes will serve to maintain the 
existing level of safety while reducing 
the burden of compliance on ship 
owners.
DATES: Comments must be received on 
or before February 20,1986. 
a d d r e s s e s : Comments should be 
submitted to Commandant (G-CMC/21) 
(CGD 85-060), U.S. Coast Guard, 
Washington, DC 20593. Comments may 
be delivered to and will be available for 
inspection or copying at the Marine 
Safety Council (G-CMC-21), Room 2110, 
U.S. Coast Guard Headquarters, 2100 
Second Street, SW., Washington, DC 
20593, between the hours of 7:30 a.m. 
and 4:00 p.m., Monday through Friday, 
except Federal Holidays.
FOR FURTHER INFORMATION CONTACT:
Mr. Michael J. Powers, Project Manager, 
Office of Marine Environment and 
Systems, (202) 426-4958, between the 
hours of 8 a.m. and 4 p.m., Monday 
through Friday, except federal holidays. 
SUPPLEMENTARY INFORMATION:
Interested persons are invited to 
participate in this rulemaking by 
submitting written views, data, or 
arguments. Written comments should 
include this docket number (CGD 85- 
060), the specific section of the proposal 
to which each comment applies, and the 
reason for the comments. All 
commenters should include their names 
and addresses. Those desiring 
acknowledgment that their comments 
have been received should enclose a 
stampled, self-addressed postcard or 
envelope. The proposed rule may be 
changed in view of the comments 
received. All comments received before 
the expiration date of the comment 
period will be considered before final 
action is taken on this proposal. No 
public hearing is planned but one may 
be held if written requests for a hearing
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are received from interested persons 
and it is determined that the opportunity 
to make oral presentations will aid in 
the rulemaking process.

Drafting Information
The principal persons involved in 

drafting this proposal are Mr. Michael J. 
Powers, Project Manager, Office of 
Marine Environment and Systems, and 
Mr. Stanley Colby, Project Counsel, 
Office of Chief Counsel.
Background

Inland Waterways Navigation Safety 
Regulations for the connecting waters 
from Lake Huron to Lake Erie were 
published on April 30,1984 (49 FR 
19297]. In the preamble to this final rule 
the Coast Guard stated that changes to 
the reporting points would be 
considered if operational experience 
showed a need for such changes. Since 
the regulations were-promulgated, 
numerous comments have been 
received, including complaints about the 
number of reporting points, poor 
geographic location of the reporting 
points, and excess communications 
traffic from small recreational boaters.
In addition to the amendments proposed 
in this rulemaking, action has been 
taken under paragraphs 4 and 5 of 
Article VII of the Agreement between 
the United States and Canada for 
Promotion of Safety on the Great Lakes 
by Radio, 1973 (25 U.S.T. 937, TIAS 7837) 
to relieve the communications burden, 
especially on vessels only required to 
have one radio. Vessels transiting these 
waters are now only required to guard 
the appropriate sector frequency (Ch. 11 
or 12). The Canadian Coast Guard will 
guard the distress and safety frequency 
(Ch. 16) and relay information to vessels 
as needed over the appropriate sector 
frequency. It should be noted that the 
U.S. and Canadian Governments have 
embarked on a program to establish Ch. 
13 as a dedicated Great Lakes Bridge to 
Bridge Radiotelephone frequency. As 
the result of these comments and 
meetings between U.S. and Canadian 
Coast Guard officials, certain changes to 
these regulations are proposed. The 
changes encompass revisions to the 
reporting points and respective changes 
in reporting procedures. These changes 
will be compatible with regulations 
presently being drafted by the Canadian 
authorities to cover their portion of the 
waterways. The Canadian Coast Guard 
will also invite comments from 
interested persons on their rules.
Discussion

Proposed §162.130(e) would amend 
the delegation of authority to make local 
arrangements. This would be

accompanied by removing the authority 
of the Captain of the Port to make local 
arrangements with appropriate 
Canadian officials. The result would be 
to continue the delegation of authority to 
the District Commander to make local 
arrangements as necessary. The District 
Commander may redelegate this 
authority as necessitated by 
circumstances. Proposed §162.132(e) 
would change the permanent reporting 
points. Concerns over these points range 
from requiring redundant information to 
their being located in positions where 
ships must change course while making 
a report. The proposed reporting points 
would reduce the workload for masters 
and pilots complying with these 
regulations.
Upbound Reporting Points

This revision would reduce the nine 
reporting points presently required to 
eight.

The first upbound reporting point at 
the Detroit River Light would be 
unchanged from existing reporting 
requirements. A report at this point 
informs Sarnia Traffic Center and other 
vessels in the Detroit River that a ship is 
about to enter the Detroit River from 
Lake Erie.

The second reporting point would be 
at Grassy Island Light instead of 
Fighting Island Channel North Light. At 
this point the vessel is on a steady 
course instead of making a course 
change. An upbound report is 
notification that a vessel is approaching 
the River Rouge and Detroit/Windsor 
area. Upbound vessels would no longer 
have to report at Belle Isle Light. Reports 
at Grassy Island Light and Lake St. Clair 
Light should be sufficient to inform other 
vessels of the reporting vessel’s location 
and progress.

The third upbound reporting point, at 
Lake St. Clair Light, would be 
unchanged from existing reporting 
requirements. This is the point where a 
change of radio frequency is made from 
Channel 12 to Channel 11 (as provided 
by § 162.132(a)). The fourth upbound 
reporting point, at St. Clair Flats Canal 
Light “2”, would be unchanged from 
existing reporting requirements. This 
report is notification that a ship is 
approaching the bend at Light “13”.

Upbound vessels would no longer be 
required to report at Grande Point Light 
“23”. Reporting at St. Clair Flats Canal 
Light "2” and the Marine City Salt Dock 
Light is sufficient notice of movement in 
this area.

The fifth upbound reporting point 
would be at the Marine City Salt Dock 
Light. This reporting point is proposed 
because it provides notice that a ship is 
leaving the bend at Light “13”.

The sixth upbound reporting point, at 
Stag Island Upper Light, would be 
unchanged from existing reporting 
requirements. A report at this point 
gives notice that a ship is approaching 
the one-way area and establishes a 
right-of-way in that area.

The seventh upbound reporting point 
would be at the Black River Entrance 
Light instead of.the Port Huron Traffic 
Lighted Buoy. This reporting point is 
proposed because the Port Huron Traffic 
Lighted Buoy may be relocated or 
removed. An upbound report at this 
point is notification that an upbound 
ship is entering the one-way area.

The final upbound reporting point, at 
Lake Huron Cut Lighted Buoy "1”, would 
be unchanged from existing reporting 
requirements. A report at this point is 
notification that an upbound ship has 
departed the one way area in the St. 
Clair River Cut to Lake Huron and 
informs downbound vessels that the 
one-way area is clear.

Downbound Reporting Points
This revision would reduce the eleven 

reporting points presently required to 
nine.

The first downbound reporting point 
would be 30 minutes north of Lake 
Huron Cut Lighted Horn Buoy “11” 
instead of at Lake Huron Cut Lighted 
Horn Buoy “11”. This report provides 
notification that a downbound ship is 
about to enter the St. Clair River Cut. 
Movement information is more timely at 
this point than at Lake Huron Cut 
Lighted Horn Buoy "11”, by which time 
a vessel has already entered the St.
Clair River Cut.

The second downbound reporting 
point, at Lake Huron Cut Lighted Buoy 
“7”, would be unchanged from existing 
reporting requirements. This report is 
notice that a downbound ship is about 
to enter the one way area and serves to 
establish a right of way in that area.

Downbound vessels would no longer 
have to report at Lake Huron Cut 
Lighted Buoy “1”. A report at Lake 
Huron Cut Lighted Buoy “7” is sufficient 
notice of entry into the one way area.

The third downbound reporting point 
would be at the Black River Entrance 
Light instead of at the Port Huron Traffic 
Lighted Buoy. This reporting point is 
proposed because the Port Huron Traffic 
Lighted Buoy may be relocated or 
removed. This report is notice that a 
downbound ship has cleared the one
way area.

The fourth downbound reporting 
point, at the Marine City Salt Dock 
Light, would be unchanged from existing 
reporting requirements and gives notice
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that a downbound ship is approaching 
- the St. Clair Flats area.

The fifth downbound reporting point, 
at Grande Point Light “23”, would be 
unchanged from current reporting 
requirements and is notice that a 
downbound ship is approaching the 
bend at Light “13”.

Downbound vessels would no longer 
be required to report at St. Clair Flats 
Canal Light “2”. Reporting at Grande 
Point Light “23" and Lake St. Clair Light 
is sufficient notice of departure from the 
St. Clair River.

The sixth downbound reporting point, 
at Lake St. Clair Light, would be 
unchanged from current reporting 
requirements. This is the point where a 
change of radio frequency is made from 
Channel 11 to Channel 12 (as provided 
by § 162.132(a)).

The seventh downbound reporting 
point, at Belle Isle Light, would be 
unchanged from current reporting 
requirements. A downbound report is 
notification that a ship is approaching 
the Windsor/Detroit/River Rouge area.

The eighth downbound reporting point 
would be at Grassy Island Light instead 
of Fighting Island Channel North Light. 
At this point, a vessel is on a steady 
course instead of making a course 
change. This report provides information 
that a downbound vessel is about to 
enter the narrow waters of Fighting 
Island Channel and Livingstone 
Channel.

The final downbound reporting point,
. at the Detroit River Light, would be 
unchanged from existing reporting 
requirements and provides notice that a 
vessel is departing from the Detroit 
River into Lake Erie.

Other Reports
Proposed § 162.132(f)(1) would expand 

current requirements to required a 
report when leaving any dock, mooring, 
or anchorage in the waters to which 
§ 162.130 applies, except movements 
wthin the River Rouge (which includes 
the Short Cut Canal) and movements of 
ferries on regular runs. Presently, reports 
must be made only when getting 
underway in the St. Clair River between 
Lake Huron Cut Lighted Buoy “1” and 
the Black River Entrance Light and in 
the Detroit River between Belle Isle 
Light and Fighting Island Channel North 
Light. The reasoning behind the 
proposed change is that vessel may be 
underway in the rivers without anyone 
knowing of their movements until 
reaching a required reporting point. 
Knowledge of the movement during the 
time from getting underway until 
reaching the first reporting point may be 
critical in keeping other vessels

informed of the presence of the reporting 
vessel.

Section 162.132(f)(3)(i) would retain 
the requirement a report be made 20 
minutes before entering the River Rouge. 
The requirement for this report was 
suspended by the Commander, Ninth 
Coast Guard District under the local 
arrangement authority of § 162.132(e), 
and published in Local Notice to 
Mariners (LNM) No. 10/85 of May 17, 
1985. Further evaluation of the need for 
information on vessel traffic at the 
intersection of the Detroit River and the 
River Rouge indicates that advance 
notification is desirable. This report 
gives 20 minutes advance notice to other 
vessels in the River Rouge and the 
Detroit River that a vessel will be 
entering the River Rouge.

Proposed § 162.132(f){3)(ii) would be 
revised to require a report 20 minutes 
before departing the River Rouge and to 
delete the report 20 minutes before 
departing a mooring in the River Rouge. 
The report before departing any mooring 
is unnecessary for local traffic and is not 
directly related to merging with traffic 
on the Detroit River. The 20-minute 
advance report and the report 
immediately before entering or leaving 
the River Rouge would offer more 
siginficant notification of vessel transits 
between the rivers and provide a level 
of safety not available if only reports 
immediately before entering or leaving 
the River Rouge were required.

The U.S. and Canadian Coast Guards 
are particularly interested in comments 
regarding these changes in light of the 
experiences gained since the original 
rules were put into effect.

The proposed exemption for ferries 
from making reports required by 
§ 162.132(f)(1) is based on experiences 
under the local arrangements announced 
by LNM No. 10/85. The reports from 
ferries were suspended to decrease the 
communications traffice on the sector 
frequencies. This exemption would not 
relieve ferries from complying with 
other parts of this regulation. In addition 
to the above substantive changes, it is 
proposed the definition for District 
Commander be added and the following 
definitions be deleted: Harbor Master, 
Lake St. Clair, and Regional Director 
General.

Anchorages
It is also proposed that a note be 

added to § 162.136(a). This note would 
inform mariners that an authorized 
anchorage has been established under 
33 CFR 110.206 south of Belle Isle. The 
notice of proposed rulemaking for this 
anchorage was published on July 5.1985 
(50 FR 27622).

Regulatory Evaluation
These proposed regulatory changes 

are considered to be non-major under 
Executive Order 12291 and non
significant under the DOT regulatory 
policies and procedures (44 FR 11034; 
February 26,1979). The economic impact 
of this proposal has been found to be so 
minimal that further evaluation is 
unnecessary. Although these changes 
realign and reduce existing operational 
reporting requirements they have no 
cost impact. Sine the economic impact is 
expected to be minimal, the Coast 
Guard certifies that this rule, if 
promulgated, will not have a significant 
economic impact on a substantial 
number of small entities.

List of Subjects in 33 CFR Part 162

Navigation (water), Waterways. 
Regulations

In consideration of the foregoing, it is 
proposed that Part 162 of Title 33 of the 

‘ Code of Federal Regulations be 
amended as follows:

PART 162—INLAND WATERWAYS 
NAVIGATION REGULATIONS— 
[AMENDED]

1. The authority citation for Part 162 is 
revised to read as follows:

Authority: 33 U.S.C. 1231: 49 CFR 1.46(n)(4).

§ 162.30 [Amended]
2. § 162.130 (c) is amended by 

removing the definitions of "Harbor 
Master*”, “Lake St. Clair”, and “Regional 
Director General” and adding the 
following definition in alphabetical 
order: "District Commander” means, 
Commander, Ninth Coast Guard District, 
Cleveland, Ohio.

3. By revising § 162.130(e) to read as 
follows:

§ 162.130 Connecting Waters from Lake 
Huron to Lake Erie; General Rules.

(e) Delegations. The District 
Commander, in coordination with 
appropriate Canadian officials may 
make local arrangements that do not 
conflict with these regulations in the 
interest of safety of operations, to 
facilitate traffic movement and 
anchorage, to avoid disputes as to 
jurisdiction and to take necessary action 
to render assistance in emergencies.

4. By amending § 162.132 by revising 
paragraphs (e), (f)(1), and (f)(3) to read 
as follows:
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§ 162.132 Connecting Waters from Lake 
Huron to Lake Erie; communication rules. 
* * * * *

(e) Permanent Reporting Points. The 
master of each vessel to which this 
section applies shall report as required 
by paragraph (d) of this section at
location indicated in Table I.

Table 1

Down-
bound

vessels
Reporting points Unbound

vessels

Report...... . 30 minutes north of Lake Huron 
Cut lighted horn buoy “ 11” .

Do...... .. Lake Huron Cut lighted buoy “7”...
Do...... . Lake Huron Cut lighted buoy "1 ".... Report
Do...... .. Black River entrance light-......... . Do.
Dô...... .. Stag island upper light...................... Do.
Do..... •• Marine Salt Dock light.... ;.................. Do.
D o..... .. Grand Point light “ 23” ..n.... .............
Do..... -  St. Clair Flats Canal light “ 2 " ....... . Report
D o..... Lake St. Clair l ig h t ............................ Do.
Do...... .. Belle Isiand light................................
D o...... . Grassy Island light................ ’............ . Report
Do...... .. Detroit River light............. .................. Do.

*  . *  *  *  *

(f) Additional Traffic Reports. (1) A 
report shall be made upon leaving any 
dock, mooring, or anchorage, in the 
Detroit River, Lake St. Clair, and the St. 
Clair River except for-

(i) ferries on regular runs; and
(ii) vessels in the River Rouge. * 

* * * * *
(3) A report shall be made—
(i) 20 minutes before entering or 

departing the River Rouge; and
(ii) Immediately before entering or 

departing the River Rouge.
* * * * *

5. By revising the note following 
§ 162.136(a) to read as follows: § 162.136 
Connecting Waters from Lake Huron to 
Lake Erie; anchorage grounds.

(a)* * *
Note.—There is ai> authorized anchorage in 

Canadian waters jusi above Fighting Island 
and an authorized anchorage in U.S. waters 
south of Belle Isle (33 CFR 110.206). 
* * * * *

Dated: December 30,1985.
J.H. Parent,
Captain, U.S. Coast Guard, Acting Chief, 
Office of Marine Environment and Systems. 
[FR Doc. 86-64 Filed 1-3-86; 8:45 am]
BILLING CODE 4910-14-M

FEDERAL COMMUNICATIONS 
COMMISSION

47 CFR Chapter I 
ICC Docket No. 58*348]

GTE Sprint Communications Corp. et 
al; Correction

ag en cy : Federal Communications 
Commission.

a c t io n : Proposed rule; correction.
s u m m a r y : On December 10,1985 (50 FR 
50316), the Commission published a 
Notice of Proposed Rule Making in this 
proceeding concerning GTE Sprint 
Communications Corp., et al. 
Inadvertently, the reply comment date 
was referred to as being January 21, 
1986. This document corrects that date 
to read: January 27,1986. 
a d d r e s s : Federal Communications 
Commission, Washington, DC 20554. 
FOR FURTHER INFORMATION CONTACT: 
William Kirsch, (202) 632-6363.
Federal Communications Commission. 
William J. Tricarico,
Secretary.
[FR Doc. 86-131 Filed 1-3-86; 8:45 am]
BILUNG CODE 6712-01-M

47 CFR Part 22

[CC Docket No. 85*388; RM*5167; FCC 
85-646]

Rural Cellular Service

AGENCY: Federal Communications 
Commission.
ACTION: Notice of proposed rulemaking.
SUMMARY: The Commission proposes to 
adopt rules to establish fixed 
boundaries for cellular markets not 
categorized according to Metropolitan 
Statistical Areas or New England 
County Metropolitan Areas. The 
proposed rules are intended to promote 
efficiency and predictability in the 
licensing of these areas. While the 
proposed action may have an adverse 
impact on small wireline carriers who 
may face increased competition in 
applying for cellular licenses in non- 
MSA areas, these same carriers may 
benefit from more expeditious licensing 
of those areas and from having a 
presence in a larger geographic region. 
d a t e s : Comments must be filed by 
February 21,1986, and reply comments 
by March 24,1986.
ADDRESS: Federal Communications 
Commission, Washington, DC 20554. 
FOR FURTHER INFORMATION CONTACT: 
Common Carrier Bureau, Audrey A. 
Bashkin (202) 632-6450.
SUPPLEMENTARY INFORMATION:

List of Subjects in 47 CFR Part 22
Communications common carriers, 

Radio Rural areas.
Notice of Proposed Rulemaking

In the matter of amendment of the 
Commission’s rules for Rural Cellular

Service, CC Docket No. 85-388; RM 5167.
Adopted: December 10,1985.
Released: December 17,1985.
By the Commission.

1. This Notice of Proposed Rulemaking 
concerns the authorization of cellular 
service in the rural areas of the country 
and, in particular, the establishment of 
defined boundaries for cellular markets 
not categorized according to 
Metropolitan Statistical Areas (MSAs) 
or New England County Metropolitan 
Areas (NECMAs). In Cellular 
Communications Systems (Cellular 
Reconsideration Order),1 we established 
cellular market definitions based on 
MSAs (formerly Standard Metropolitan 
Statistical Areas or “SMSAs”) and 
NECMAs.2 For non-MSA areas, 
however, no fixed geographic 
boundaries were established. Instead, it 
was determined that after selection of 
the permittees for all 305 of the MSAs, 
applications for non-MSA permits would 
be accepted for Cellular Geographic 
Service Areas (CGSAs) of no larger than 
2000 square miles, with boundaries 
defined by the applicant.8

2. The delay in accepting applications 
for non-MSA areas 4 coupled with the 
fear by some parties that licensing non- 
MSA areas under our present rules will 
be unpredictable and administratively 
confusing has prompted several 
alternative suggestions. Before us is a 
petition by Metro Mobile CTS, Inc. and 
several affiliated companies (Metro 
Mobile),5 a petition for rulemaking by

1 89 FCC 2d 58, 86-90 (1982), further modified. 90 
FCC 2d 571, 577-79, (1982), appeal dismissed sub 
nom. U.S. v. FCC, No. 82-1526 (D.C. Cir. 1983).

* For purposes of simplicity, the term “MSA” will 
be used to refer to both MSAs and NECMAs.

3 See § 22.903(a) of the Commission’s Rules. See 
also Cellular Lottery Decision, 98 FCC 2d 175 at 
paras. 56-62 (1984), reconsideration, FCC 85-117 at 
paras. 35-36, released May 3,1985.

4 Non-MSA applications will be accepted only 
after the remaining MSAs have been processed. We 
recently dealt with proposals by NewVector 
Communications, Inc., Western Union Personal 
Communications, Inc., and the Cellular 
Telecommunications Industry Association (CTIA) to 
expedite the pre-screening of cellular applications 
for markets beyond 120 in the Cellular Lottery 
Further Reconsideration Order, CC Docket No. 83- 
1096, released December 3,1985 (Further 
Reconsidera tion Order). That order renders moot 
CTIA's proposal, filed as a comment to Metro 
Mobile’s petition, as well as those portions of the. 
proposal of United Telespectrum, Inc., infra, 
suggesting methods to speed the pre-screening 
process.

5 Metro Mobile CTS of Phoenix, Inc., Metro 
Mobile CTS of Charlotte, Inc., Tuscon Cellular 
Telephone Company, and Greenville Cellular 
Telephone Company.
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Telephone and Data Systems, Inc.
(TDS), and a proposal by United 
Telespectrum, Inc. (United). These three 
proposals have together prompted 
nearly 100 comments and reply 
comments.6 We tentatively conclude 
that United’s proposal to establish 
defined boundaries for non-MSA areas 
will benefit the public by promoting 
prompt and efficient initiation of cellular 
service in areas beyond the MSAs. We 
shall also present for comment TDS’ 
proposal as a possible alternative to 
United's. For reasons set forth below, 
however, Metro Mobile’s petition will be 
denied.

The Metro Mobile Petition for Corridor 
Waiver Criteria

3. Metro Mobile asks that we 
establish criteria to govern requests for 
waivers of our filing procedures to 
permit the immediate acceptance and 
processing of cellular applications for 
certain non-MSA areas or “corridors” 
lying between two authorized MSAs. 
Metro Mobile limits its proposal to those 
corridors which encompass an interstate 
highway linking a city within one MSA 
with a city within the other MSA and 
where the airline distance between the 
two MSAs at the points where they are 
intersected by the highway is no greater 
than 75 miles. Metro Mobile has 
suggested that the entity seeking the 
waiver must either have a controlling 
interest in both the MSAs or be a 
wireline carrier eligible to serve the 
corridor area, or else that the waiver 
must be jointly requested by a permittee 
from each of the MSAs. Metro Mobile 
describes the primary rationale for its 
proposal as being the need to speed 
cellular service to those non-MSA 
corridors where the authorized MSAs on 
either end have created an “immediate” 
cellular demand among existing 
subscribers.

4. Metro Mobile’s petition presents 
two significant problems. The first is the 
delay in licensing the^dieining MSAs 
that would result f>om the diversion of 
Commission staff in processing such 
waiver applications and subsequent 
corridor authorization applications. As 
commenters such as Phillips 
Communications, Inc. and the Rural 
Telephone Coalition point out, Metro 
Mobile has not shown that the public is 
best served byfffeeting demand in these 
non-MSA corridors before attending to 
demand in the remaining MSAs. The 
second problem is that Metro Mobile’s 
waiver criteria would interfere with the 
more orderly non-MSA licensing process 
we propose below.

0 A list of commenters is attached as Appendix A.

5. Ultimately, the public interest in 
making cellular service available in non- 
MSA areas in the near term would be 
better served by: (1) Speeding up the 
acceptance and processing of 
applications for die remaining MSAs 
and thereby reaching the non-MSA 
areas for processing; and (2) developing 
a procedure that will permit the rapid 
processing of non-MSA applications 
once the non-MSA areas are open for 
applications. We have already taken 
steps to expedite licensing of the 
remaining MSAs.7 Our focus will 
consequently be on developing a 
process for quickly handling 
applications on a non-waiver basis for 
the areas outside of MSAs. While Metro 
Mobile is to be commended for bringing 
the issue of non-MSA service to the fore, 
we find that alternatives to its specific 
proposal would better serve the public 
interest. We will therefore deny Metro 
Mobile’s petition.8
TDS and United Proposals for Fixed 
Non-MSA Boundaries

6. TDS and United have each 
proposed altering our rules to establish 
defined boundaries for non-MSA areas, 
and each has presented maps dividing 
the nation’s non-MSA areas into defined 
cellular service areas. United has 
suggested that each state be divided 
along county boundaries within the 
state (there are apparently no interstate 
service areas) and represents that these 
groupings reflect communities of 
interest. The average population of each 
of United's non-MSA areas is 
approximately 150,000, and the average 
number of such markets per state is 
eight, although Texas has 20, Missouri 
has 19, and Connecticut, Delaware, and 
Hawaii have one each. TDS similarly 
suggests dividing the states along county 
lines with an average of 6.7 cellular 
markets per state. While United 
includes only non-MSA areas in its 
divisions, however, TDS combines 
MSAs 211 and below (i.e., 211-305) with 
surrounding non-MSA areas, by 
counties, to create service areas with 
populations of approximately 200,000 
each. The TDS proposal, presented as a 
petition for rulemaking, has generated 
considerable comment, predominately 
opposed to the petition. United's plan, 
presented as part of its comments to the 
Metro Mobile petition, has precipitated

7 See note 4, supra.
8 We similarly reject the alternative to Metro 

Mobile’s proposal by Carolina Metro Net, Inc. This 
proposal suggests requiring the Commission to 
accept amendments allowing a licensee to increase 
its CGSA up to 40 miles beyond the MSA boundary 
as long as (1) the extension is not into a central 
MSA and (2) the licensee constructs the expanded 
facilities within a year.

fewer responses, but these, almost 
without exception, support the proposal.

7. TDS argues that its proposal will 
speed service to present non-MSA 
areas, which might otherwise be neither 
available for licensing nor economically 
attractive for several years. It contends 
that our current rules, which allow 
individual applicants to define the 
boundaries of their non-MSA CGSAs, 
encourage “daisy chain” applications, 
making settlements difficult and 
potentially resulting in a lottery winner 
willing to cover only a small fraction of 
the areas proposed by the losing 
applicants. TDS explains further that the 
2000 square mile limitation might be- too 
small to support a viable cellular system 
in many areas but contends that these 
systems would become viable if 
combined with the adjacent population 
centers contained in the smaller MSAs.

8. We have decided to revisit the issue 
of defined non-MSA boundaries. Our 
present rules were based upon our 
relatively limited cellular licensing 
experience as well as the prevailing 
public response. Public comment now 
shows strong support for defined rural 
application boundaries. United’s 
proposal is virtually without detractors, 
and much of the opposition to the TDS 
petition concerns the specifics of its 
plan rather than the idea of defining 
non-MSA boundaries p e r se. We 
tentatively determine that the public 
interest would be served by the 
certainty and efficiency that would 
result from established non-MSA 
boundaries and by the more 
streamlined, efficacious administration 
of the licensing process that would 
ensue.

9. We shall entertain comments on 
both the TDS and the United proposals; 
however, we tentatively conclude that 
United’s plan would better serve the 
public interest.9 United would not 
disrupt the current expedited licensing 
of the remaining MSAs, whereas TDS 
proposes to alter the .boundaries of 
MSAs 211-305. We agree with several 
commenters representing the interests of 
both wireline and non-wireline 
companies that to redefine MSAs at this 
stage of our proceedings would delay 
service in the affected MSAs and 
perhaps in surrounding areas as well. 0

9 Copies of United's and TDS' county lists and 
maps depicting the proposed non-MSA boundaries 
will be placed in the public file for this Docket. We 
note that the proposals do not include the non-MSA 
areas of Puerto Rico. Accordingly, we welcome 
comments regarding whether and how to divide 
these non-MSA areas.

10We have recently adopted a streamlined 
application process for the MSAs that will result in

Continued
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Further criticisms of TBS’ plan center 
around the sometimes massive size of 
the service areas it proposes.11 Some 
commenters argue that such sparsely 
populated, large rural areas would be 
uneconomical to serve as a single 
system and that some areas might never 
receive service.12 Several comments 
suggest that large service areas are 
designed to promote the interest of large 
operators, since other wireline 
companies would, at best, be able to 
obtain only small minority shares.13 Our 
initial preference for United’s proposal 
is strengthened by the fact that it is the 
product of a lengthy coordination effort 
with the Cellular Telecommunications 
industry Association (CTIA) and 
represents the views of nearly all of 
CTIA’s members.14 We are not yet 
eliminating the TDS proposal from 
consideration, however. In order to 
adequately compare it with United’s 
plan, we seek public input, supported 
where possible by factual information, 
as to whether or not MSAs 211 through 
305 would be more, less, or equally 
capable of supporting economically 
viable cellular systems when combined 
with surrounding non-MSA areas. We 
are equally concerned about how the 
surrounding non-MSA areas would be 
economically affected by TDS’ 
suggestion.

10. Three South Carolina telephone 
companies (Rock Hill, Fort Mill, and 
Lancaster Telephone Companies) have 
proposed a plan for local input into the 
process of establishing rural cellular 
service areas. They propose, in essence, 
that local carriers work with their State 
Public Service Commissions to develop 
plans for their states. We believe that 
there is considerable merit in 
encouraging local input into the 
Commission’s line-drawing process. 
However, we find it preferable to 
complete the general rulemaking

the filing and processing of applications for all 
MSAs in 1986. See note 4, supra. It is not our 
intention at this time to modify the date3 for filing 
applications in markets 211-305 set forth in the 
Further Reconsideration Order. If, as a result of this 
proceeding, we decide to incorporate non-MSA 
areas into those MSAs as TDS has suggested, 
amendments to driy pending applications for those 
markets may be required. Commenters are 
requested to address the impact of such a 
requirement.

11 One such area in Texas is 51,453 square miles 
large.

12 These concerns are enhanced by TDS’ proposed 
requirement that only a minimum 60% of the 
population of these area must even be served.
Centel Cellular Company suggests instead that a 
GGSA should not exceed 5000 square miles.

13Some o f these critic ism  may apply equally to 
United's proposed service areas, and we inv ite  
comment in th is regard.

14 See comments o f N ew Vector Communications, 
tnc.

adopting a nationwide scheme, after 
which we will Consider alterations and 
waivers for individual states. This 
procedure will give states sufficient time 
to consider whether the general plan 
serves their interests without unduly 
delaying the rulemaking process. We 
will therefore establish a date following 
the Report and Order in this proceeding 
for the submission of modifications or 
refinements of rural cellular service area 
recommendations by state commissions. 
The commissions are encouraged to 
consider the views of all interested 
parties in assessing state plans in 
accordance with local procedures. This 
method will facilitate consideration of 
local economic and demographic 
factors, which are likely to be important 
in developing the most effective cellular 
areas for rural America.

11. Accordingly, we tentatively 
conclude that it will best serve the pubic 
interest to establish defined boundaries 
for non-MSA cellular markets. We 
propose to call these markets Rural 
Service Areas or RSAs. While we 
propose to adopt United’s plan, we 
solicit comments, particularly from the 
spates, on modifications to the plan that 
might enhance the economic viability of 
rural cellular systems. We do not intend, 
however, to consider basic approaches 
that differ significantly from that 
proposed by United.

12. TDS and United both ask that we 
adopt a more relaxed schedule for 
coverage of RSAs than that used for 
MSAs.15 United suggests that a grantee 
cover 40% of the market population 
“initially” (i.e., within 18 months after 
grant, since United also asks that 
systems be constructed within this time 
period) and 70% of the population after 
three years. TDS proposes that grantees 
cover 40% of the area population three 
years after receiving a license to cover 
and 60% of the population within seven 
years of receipt of covering license. We 
recognize that the less-densely 
populated RSAs will be more difficult to 
cover rapidly than MSAs, for both 
economic and technical reasons. We are 
therefore sympathetic to the need for a 
lowered initial coverage standard. At 
the same time, we are concerned that 
granting a carrier an exclusive CGSA 
which it need not cover for an extended 
period may serve as an incentive to 
serve only the most profitable 
population centers while precluding 
other companies from the opportunity to 
serve more isolated regions.

15 For MSAs, applicants must propose a CGSA 
covering 75% of the population or area of the MSA; 
the applicant’s 39 dBu contours must cover at least 
75% of the area of the CGSA, with a three-year 
deadline for implementing that coverage.

13. Two separate issues are raised 
here: first, whether permittees in RSAs 
should be required to initiate service 
under the timetable applicable to 
permittees in MSAs; and second, 
whether the CGSA in an RSA may cover 
less than the 75% required for the CGSA 
in an MSA (see § 22.903(a)). With 
respect to the first issue, we believe that 
our recent proposal in CC Docket No. 
85-347 to require the initiation of service 
within 12 months and 75% coverage of 
the CGSA within 3 years adequately 
accommodates the coditions in RSAs.16 
With respect to the second issue, it may 
be advisable to adopt a CGSA standard 
lower than the current 75% to take 
account of the larger geographic areas 
and lower population densities of RSAs. 
On the other hand, the 75% coverage of 
area or population is already quite 
flexible while assuring that cellular 
service is brought to most Americans 
who might want to use it. We invite 
comment on the specific coverage 
proposals of both TDS (40-60%) and 
United (70%), although we are inclined 
to retain the current rule that a CGSA 
cover 75% of the RSA with the 
obligation to provide service to 75% of 
the area of the CGSA (as determined by 
39 dBu Carey contours) within three 
years. Once a carrier has been 
authorized in an RSA, the remaining 
uncovered areas in that RSA, as in the 
MSAs, would be opened to applications 
by other potential carriers without a 
minimum coverage requirement. We 
would, therefore, permit small 
independent telephone companies and 
other entrepreneurs the opportunity to 
serve isolated areas not proposed to be 
served by the initially-authorized 
carriers.

14. Providing effective coverage in 
thinly populated areas may be 
excessively difficult and expensive 
under our existing antenna height and 
power limitations. Sections 22.904 and 
22.905 provide for a maximum Effective 
Radiated Power of 100 watts at a height 
above average terrain of 500 feet. These 
provisions result in a cell radius of 
about 15 miles, based on 39 dBu Carey 
contours. Recognizing that intensive 
frequency reuse is not the concern in 
rural areas that it is in urban areas, we 
invite comment on what, if any, 
modifications to the height and power 
limitations should be adopted for rural 
areas. We also invite comment on 
whether such modified height and power 
standards should be applicable only in

18 Notice of Proposed Rulemaking in CC Docket 
No, 85-347, released December 3,1985. Changes 
proposed in CC Docket No. 84-347 are reflected in 
the proposed rules set forth in Appendix B.



408 Federal Register / Vol. 51, No. 3 / Monday, January 6, 1986 / Proposed Rules

RSAs, in RSAs and low-population 
MSAs, or in any area with low 
population density.17

Regulatory Flexibility Act—Initial 
Analysis

15. Reasons fo r  a c tio n  an d  ob jectives. 
The proposed action will promote 
efficient and expedient authorization of 
cellular licenses in the non-MSA areas 
of the country.

16. Le ga l B asis. The authority for this 
proposed rulemaking is contained in 
sections 1 ,4(i), 301 and 303 of the 
Communications Act of 1934, as 
amended.

17. S m a ll e n titie s  a ffe c te d  a n d  
p o te n tia l im pact. The proposed action 
may have an adverse impact on small 
wireline carriers who may face 
increased competition in applying for 
cellular licenses in non-MSA areas. The 
same carriers may benefit, however, 
from more expeditious licensing of those 
areas and from having a presence in a 
larger geographic region.

18. R e f le d  fe d e ra l ru le s  w h ich  
overlap , d u p lica te  o r c o n flic t w ith  th is  
action . As discussed in the N o tice , the 
proposed rules alter the Commission's 
existing rules regarding the licensing of 
cellular systems in non-MSA areas. 
Other than the specific rules changed, to 
our knowledge there is no federal rule 
that conflicts with, duplicates, or 
overlaps the proposal made in this 
Notice.

19. R eporting, reco rd -keep ing  and  
com p liance  requ irem ents. None.

20. S p e c ific  a lte rn a tiv e s  th a t co u ld  
accom plish  the sam e ob jectives. We 
have determined no specific alternatives 
that would allow for equally predictable 
and efficient licensing of cellular service 
in non-MSA areas without also 
retarding the licensing of the smaller 
MSAs. It is conceivable, however, that 
alternative boundaries could be 
proposed for non-MSA areas following 
the general guidelines we have set forth 
in this Notice.

21. Comments on all aspects of the 
analysis and proposed rule (see 
Appendix B) of this N o tice  are 
encouraged. Interested persons are 
invited to submit comments in 
accordance with § 1.419 of the 
Commission’s Rules, 47 CFR 1.419. 
Comments must be filed by February 21, 
1986 and reply comments by March 24, 
1986.

"W hile we are wilting to entertain the possibility 
of increased antenna height and power in outlying, 
low-density parts of MSAs (for example, the Mojave 
Desert in the Loir Angeles MSA), we do not intend 
to permit antenna heights and powers to exceed 
those currently specified in highly urbanized 
portions of MSAs.

22. For purposes of this non-restricted 
notice and comment rulemaking 
proceeding, members of the public are 
advised that ex p a rte  contacts are 
permitted from the time the Commission 
adopts a notice of proposed rulemaking 
until the time a public notice is issued 
stating that a meeting or until a final 
order disposing of the matter is adopted 
by the Commission, whichever is earlier. 
In general, an ex p a rte  presentation is 
any written or oral communication 
(other than formal written comments/ 
pleadings and formal oral arguments) 
between a person outside the 
Commission and a Commissioner or a 
member of the Commission's staff which 
addresses the merits of the proceeding. 
Any person who submits a written ex 
p a rte  presentation must serve a copy of 
that presentation on the Commission’s 
Secretary for inclusion in the public file. 
Any person who makes an oral ex p a rte  
presentation addressing matters not 
fully covered in any previously filed 
written comments for the proceeding 
must prepare a written summary of that 
presentation of the day of oral 
presentation. That written summary- 
must be served on the Commission’s 
Secretary for inclusion in the public file, 
with a copy to the Commission official 
receiving the oral presentation. Each ex 
p a rte  presentation described above 
must state on its face that the Secretary 
has been served and must also state by 
docket number the proceeding to which 
it relates. See 47 CFR 1.1231. All 
relevant and timely comments will be 
considered by the Commission before 
final action is taken in this proceeding.
In reaching its decision, the Commission 
may take into consideration information 
and ideas not contained in the 
comments, provided that such 
information or a writing indicating the 
nature and source of such information is 
placed in the public file, and provided 
that the fact of the Commission’s 
reliance on such information is noted in 
the Report and Order.

23. A copy of this Notice of Proposed 
Rulemaking shall be sent to the Cljfgf, 
Counsel of Advocacy of the Smafi 
Business Administration.
Federal Communications Commission.
William J. Tricarico,
Secretary.

Appendix A 
Metro-Mobile 

Comments
American Cellular Network Corporation 
Bell Atlantic Mobile Systems, Inc.
BellSouth Mobility Inc.
Blue Grass Cellular Communications 
Carolina Metronet. Inc.

Cellular Telecommunications Industry 
Association

Centel Cellular Company 
Chickasaw Telephone Company 
Colorado Cellular, Inc., Intercell Systems, Inc. 
Concord Telephone Company 
Contel Cellular Inc.
Fairmount Telephone Company, Inc.; Hughes 

Telephone Company; Interstate Telephone 
Company; Mid-South Telephone Company; 
Moultrie Independent Telephone Company; 
Plant Telephone and Power Company; 
Statesboro Telephone Company; 
Waitsfield-Fayston Telephone Company 

Greensboro Cellular Telephone Company 
Maxcell Telecomn Plus, Inc.
McCaw Cellular Communications, Inc. 
Mid-West Cellular Telephone, Inc.; Kennebec 

Cellular Telecommunications Company; 
Blackhawk Metro Cellular Company; Lake 
Area Cellular Company; Bernard 
Independent Cellular Telephone Company; 
East Texas Independent Cellular 
Telephone Company; Pembroke Cellular 
Company; Mississippi Valley Cellular 
Telephone Company, Inc.; Mid-Iowa 
Cellular Company; Excell; Androscoggin 
Cellular Telecommunications Company; 
Coastal Cellular Systems, Inc.; Clinton 
Cellular Company; Norway Cellular 
Communications Company 

New York Independent Cellular Partnership 
North-West Telephone Company; 

Northwestern Indiana Telephone 
Company, Inc.; The Orwell Telephone 
Company

PacTel Mobile Access 
Phillips Communications. Inc.
Reserve Telephone Company, Inc.
Rural Telephone Coalition 
Southwestern Bell
Telecommunications Site Acquisitions, Inc. 
Telephone and Data Systems, Inc.
Cellular Telecommunications Division of 

Telocator Network of America 
United States Telephone Association 
United TeleSpectrum, Inc.

Reply Comments
AllTel Mobile Communications, Inc.
Bell Atlantic Mobile Systems, Inc.
BellSouth Mobility Inc.
Carolina Metronet, Inc.
Cellular Telecommunications Industry 

Association
Commonwealth Telephone Company 
GTE Mobilnet Incorporated 
Maxceli Telecom Plus, Inc.
McCaw Cellular Communicat»a«rs. Inc.
Metro Mobile CTS, Inc.; Metro Mobile CTS of 

Phoenix, Inc.; Metro Mobile CTS of 
Charlotte, Inc.; Tuscon Cellular Telephone; 
Greenville Cellular Telephone Company 

NewVector Communications, Inc.
Nynex Mobile Communications Company 
PacTel Mobile Access 
Rural Telephone Coalition 
Southwestern Bell Mobile Systems, Inc. 
Telephone and Data Systems, Inc.
Cellular Telecommunications Division of 

Telocator Network of America 
United States Telephone Association
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TDS

Comments
Alabama-Mississippi Independent Telephone 

Association
AllTel Mobile Communications, Inc. 
American Cellular Network Corporation 
Atlas Telephone Company 
Beggs Telephone Company 
Bell Atlantic Mobile Systems, Inc.
Canadian Valley Telephone Company 
Carnegie Telephone Company 
Cellular Telecommunications Industry 

Association
Centel Cellular Company 
Central Oklahoma Telephone Co.
Cross Telephone Company 
Community Telephone Company, Inc.; Mid- 

Plains Telephone Cooperative, Inc.; Poka- 
Lambro Rural Telephone Cooperative, Inc.; 
South Plains Telephone Cooperative, Inc.; 
Taylor Cooperation, Inc.; Wes-Tex 
Telephone Cooperative, Inc.; XIT Rural 
Telephone Cooperative, Inc.

Etex Telephone Cooperative, Inc.; Peoples 
Telephone Cooperative, Inc.; Eastex 
Telephone Cooperative, Inc.; The Orwell 
Telephone Company; Northwestern Indian 
Telephone Company, Inc.

Meins Telephone Company
Hennessey, Stambler & Siebert
Hinton Telephone Company
Intercell Corporation; Colorado Cellular, Inc.
Kaplan Telephone Co.
Kaplan Telephone Co. (separate comment) 
Metro Mobile CTS, Inc.
Missouri Telephone Company 
NewVector Communications, Inc.
Oklahoma Telephone and Telegraph 
Oklahoma Western Telephone Company 
PacTel Mobile Access 
Pine Telephone Company 
Pioneer Telephone Cooperative, Inc.
Reserve Telephone Company, Inc.
Rural Telephone Coalition 
Salina-Spavinaw Telephone Company 
Southwestern Bell Mobile Systems, Inc. 
Cellular Telecommunications Division of 

Telocator Network of America 
United States Telephone Association

Reply Comments
Alabama-Mississippi Independent Telephone 

Association
Amherst Telephone Company 
Arrowhead Communications Corporation 
Eagle Valley Telephone Company 
Granada Telephone Company 
Heins Telephone Company 
Indianhead Telephone Company 
Mid-Plains Telephone, Inc.
Pine Island Telephone Company 
Rock Hill Telephone Company; Fort Mill-  ̂

Telephone Company; Lancaster Telephone 
Company

Santa Rosa Telephone Cooperative 
Southeast Telephone Company of Wisconsin, 

Inc.
Telephone and Data Systems, Inc.
Universal Telephone, Inc.

Appendix B
The Commission proposes to amend 

Part 22 of Title 47 of the Code of Federal 
Regulations as follows^ t 

1. The authority cit'dfton for Part 22 
continues to read:

Authority: Secs. 4, 303, 48 stat., as 
amended, 1066,1082; 47 USC154, 303.

PART 22—PUBLIC MOBILE SERVICE

Subpart A—General
2. Section 22.2 is amended by adding a 

definition for the term “Rural Service 
Area (RSA)” alphabetically to read as 
follows:

§ 22.2 Definitions.
*  *  *  *  *

R u ra l S ervice  A re a  (RSA). An area 
not included in either a Metropolitan 
Statistical Area or a New England 
County Metropolitan Area for which a 
common carrier may have a license to 
provide cellular service. The counties 
included in each RSA are listed in FCC
Report--------- .
* * * * *

Subpart B—Applications and Licenses
1. Section 22.43(c) is revised to read as 

follows.

§ 22.43 Period o f construction.
(c) C e llu la r Base S ta tions. (1) Initial 

Operations. The holder of a construction 
permit for a new cellular 
communications system shall initiate 
and continuously provide service to the 
public within 12 months from the date 
the station authorization was granted.

(2) Completion of Construction. 
Metropolitan Statistical Area, New 
England County Metropolitan Area, and 
Rural Service Area cellular base 
stations, which will provide 39 dBu 
coverage over 75% of the Cellular 
Geographic Service Area (CGSA), as 
defined in § 22.903 of these rules, shall 
be completed, and ready for operation, 
within 36 months from the date the 
station authorization was granted.

Section 22.903(a) is revised to read as 
follows:

§ 22.903 Cellular system  service areas.
(a) The Cellular Geographic Service 

Area (CGSA) of the cellular system shall 
be defined by the applicant as the area 
intended to be served. No CGSA which 
includes area within a Metropolitan 
Statistical Area (MSA), a New England 
County Metropolitan Area (NECMA), or 
a Rural Service Area (RSA), as modified 
in subsection (e), below, may extend 
beyond the boundaries of the MSA, 
NECMA, or RSA except where any such 
extensions are de m in im is  and do not 
include area within another central 
MSA or NECMA. For MSAs and 
NECMAs below the top 90 and for RSAs 
the boundaries of the CGSA must 
include at least 75% of either the land 
area or population of the MSA, NECMA,

or RSA. The CGSA must be drawn on 
one or more U.S. Geological survey 
map(s) with a scale of 1:250,000. Within 
the CGSA the applicant must depict 
each base station site and its respective 
39 dBu contour as determined by the 
methods described in paragraph (c) 
below. An applicant must demonstrate 
that the combined 39 dBu contours of all 
base stations will cover at least 75% of 
the total CGSA.
* * * * *

[FR Doc. 85-132 Filed 1-3-86; 8:45 am]
BILLING CODE 6712-01-M

DEPARTMENT OF THE INTERIOR 

Fish and Wildlife Service 

50CFR Part 20

Migratory Game Bird Hunting; Zones in 
Which Lead Shot Will Be Prohibited for 
Waterfowl and Coot Hunting in the 
1986-87 Hunting Season

AGENCY: Fish and Wildlife Service, 
Interior.
a c t io n : Proposed rule.

SUMMARY: When eaten by waterfowl 
and other migratory birds, spent lead 
shotgun pellets may have a toxic effect. 
To alleviate this problem, this proposal 
describes areas in which lead shot 
would be prohibited for waterfowl and 
coot hunting in the 1986-87 hunting 
season. It describes the same areas that 
were identified as nontoxic shot zones 
for waterfowl and coot hunting in 
§ 20.108 of Title 50 of the Code of 
Federal Regulations (50 CFR) for the
1985- 86 hunting season with the 
following additions: (1) 11 National 
Wildlife Refuges (NWRs) identified as a 
result of monitoring studies conducted in
1984- 85 by the Fish and Wildlife Service 
(FWS) where lead-poisoning problems 
are of a magnitude that warrants 
discontinuing the use of lead shot in
1986- 87; (2) one NWR in Montana 
initially proposed by FWS, based on 
1983-84 monitoring, as a nontoxic shot 
zone for the 1985-86 waterfowl hunting 
season but which was not approved for 
implementation and enforcement by the 
State under a provision in the 
Department of the Interior 
Appropriations Act; (3) areas in 26 
States being proposed to protect bald 
eagles from ingesting lead in their 
waterfowl prey; (4) Statewide nontoxic 
shot requirements for the States of Iowa 
and Nebraska based on the decisions of 
these States to prohibit lead shot for the
1985- 86 season after § 20.108 was 
published last year; and (5) boundary
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adjustment, corrections and additions 
submitted recently by the States. 
d a t e : Comments on this proposal will 
be accepted until February 5,1986. 
a d d r e s s e s : Submit comments to 
Director (FWS/MBMO), U.S. Fish and 
Wildlife Service, Department of the 
Interior, Room 536 Matomic Building, 
Washington, DC 20240.
FOR FURTHER INFORMATION CONTACT: 
Rollin D. Sparrowe, Chief, Office of 
Migratory Bird Management, U.S. Fish 
and Wildlife Service, Room 536,
Matomic Building, Washington, D.C. 
20240 (202-254-3207).
SUPPLEMENTARY INFORMATION: The 
Migratory Bird Treaty Act of July 3,1918 
(40 Stat. 755; 16 U.S.C. 703 et seq.), as 
amended, authorizes and directs the 
Secretary of the Interior, having due 
regard for the zones of temperature and 
for the distribution, abundance, 
economic value, breeding habits, and 
time and lines of flight of migratory 
game birds, to determine when, to what 
extent, and by what means such birds or 
any part, nest, or egg thereof may be 
taken, hunted, captured, killed, 
possessed, sold, purchased, shipped, 
carried, exported, or transported.

When eaten by waterfowl and other 
migratory birds, spent lead shotgun 
pellets may have a toxic effect. The only 
nontoxic shot available at present is 
steel shot. To alleviate lead-poisoning 
problems 50 CFR §§ 20.21(j) and 20.108 
currently require nontoxic shot for 
waterfowl and coot hunting in certain 
designated zones. This rule proposes to 
amend § 20.108 as outlined below.

Since 1978, the FWS has not been able 
to implement or enforce nontoxic shot 
zones in a State without approval of the 
appropriate State authorities. This 
restriction on use of funds by FWS has 
been contained in the Interior 
Department’s Appropriations Act each 
year since 1978 (Pub. L. 98-473, Sec. 305). 
As a consequence of this restriction, the 
FWS has proposed additions and 
deletions to the designated nontoxic 
shot zones for waterfowl and coot 
hunting only with the approval of State 
authorities.

Each State was contacted by the FWS 
and notified that a proposal would be 
published to establish zones in which 
lead shot would be prohibited for the
1986-87 hunting seasons. On or about 
July 19,1985, each State listed in the 
current nontoxic shot regulations 
received a letter requesting approval in 
writing for the Service to implement and 
enforce the regulations in the 1986-87 
hunting season. Responses received 
from some States included requests for 
boundary adjustments, corrections, and 
additions. These changes are being

proposed for Arizona, Delaware,
Florida, Indiana, Kansas, Kentucky, 
Michigan, Missouri, North Carolina, 
Rhode Island, South Dakota, and 
Wyoming. A FWS lead-poisoning 
monitoring program indicated a lead
poisoning problem on several national 
wildlife refuges in California in 1984-85, 
necessitating the proposal for nontoxic 
shot zones there for the 1986-87 hunting 
season (see below). However, California 
has been unable to respond to the July 
19 FWS request until its commissioners 
meet to decide on the proposals 
affecting the State.

The States of Iowa and Nebraska 
indicated that nontoxic shot would be 
required throughout their respective 
States in the 1985-86 waterfowl hunting 
season. The decisions of these States 
came too late for their inclusion in the 
regulations in § 20.108 for the 1985-86 
season. However, they are included in 
this proposed rulemaking for the 1986-87 
season.

The FWS recently updated the Final 
Environmental Statement on the use of 
steel shot for hunting waterfowl in the 
United States, which was published in 
1976. A draft of the Supplemental 
Environmental Impact Statement (SEIS) 
is currently available for public review 
(see Notice of Availability in the 
December 19,1985, issued of the Federal 
Register). The draft SES outlines several 
alternatives for eliminating lead-shot 
poisoning as a significant mortality 
factor among migratory birds. The FW S’ 
preferred alternative is to promulgate 
regulations that prohibit the use of lead 
shot to hunt waterfowl in zones where 
lead poisoning has been determined to 
be a known or potential problem using 
the criteria summarized below for 
waterfowl and bald eagle protection. For 
the 1986-87 hunting season, the FWS 
proposes to prohibit lead shot for 
waterfowl and coot hunting in certain 
zones set forth in this proposed rule. 
(Under State regulations, lead shot will 
be prohibited for the hunting of certain 
other migratory game bird species in 
Iowa, Kansas, Kentucky, Michigan and 
Wyoming.)

On July 30,1985, at 50 FR 30849, the 
FWS published final criteria that serve 
as guidelines in determining areas 
where waterfowl ingestion of lead 
shotgun pellets is considered to be a 
significant problem and where use of 
lead shot by waterfowl hunters should 
be prohibited. In 1984-85, the FWS 
conducted a program to monitor the 
occurrence of lead poisoning on 24 
selected NWRs. Based on the results of 
this work, and using the criteria 
described in the July 30 Federal Register, 
the FWS has concluded that lead 
poisoning is a matter of concern on at

least 11 of the 24 refuges monitored. The 
NWRs on which lead shot prohibitions 
are proposed are: Cibola in Arizona and 
California: White River in Arkansas; 
Colusa, Delevan, Modoc, Sacramento 
and Sutter in California: Red Rock Lakes 
in Montana; Ruby Lake and Stillwater in 
Nevada (Stillwater was monitored in
1983- 84 and, at the State’s request, in
1984- 85); and Lewis and Clark in 
Oregon. Benton Lake NWR, which was 
not approved as nontoxic shot zone by 
Montana in 1985-86, is again proposed 
for the 1986-87 waterfowl hunting 
season. The results of the FWS 
monitoring studies for 1983-84 and 1984- 
85 are available for public inspection 
and copying in Room 536 Matomic 
Building, 1717 H Street, NW., 
Washington, DC, or by mail, addressing 
the Director at the above address.

The FWS is also proposing to prohibit 
the use of lead shot in certain areas in 
26 States to iminimize the threat of lead 
poisoning to bald eagles. These 
proposed nontoxic shot zones, presented 
in Table 1, give highest priority to areas 
where bald eagles are concentrated in 
winter and are associated with large 
harvests of ducks and geese. The FWS 
believes it is reasonable to assume that 
the highest risks to bald eagles occur 
where large numbers of crippled or dead 
waterfowl are available at major 
harvest areas. To locate such areas, the 
FWS identified counties in the United 
States based on two criteria; (1) An 
average harvest of 5,000 or more ducks 
and geese annually between 1971 and 
1980, using data from Carney et. al.
(1983. Distribution of waterfowl species 
harvested in States and counties during 
1971-80 hunting seasons. FWS Special 
Scientific Report—Wildlife No. 254.), 
and (2) a winter count of at least 25 bald 
eagles in one or more years*between 
1978 and 1984, using data from the 
National Wildlife Federation Bald Eagle 
Survey (1986-82), National Audubon 
Society Christmas Bird Count (1978-83), 
or FWS surveys done on individual 
national wildlife refuges (1984).

One hundred and twenty-three 
counties were identified by the process 
described above. In the course of 
identifying these counties, it was 
recognized that bald eagles perceive 
geographical and ecological boundaries 
rather than political ones. Therefore, 50 
additional counties whose geographical/ 
ecological boundaries are contiguous 
with those of counties meeting the 
above criteria were added to the list. 
Thus, a total of 173 counties in 26 States 
are being proposed as bald eagle zones, 
as noted in Table 1. Approximately 75 of 
the counties listed in Tablo 1 were also 
identified for inclusion in § 20.108 on the
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basis of the waterfowl lead-poisoning 
criteria and the refuge monitoring 
studies mentioned above, or because 
individual States previously concurred 
with or requested that additional 
nontoxic shot zones containing these 
counties be established in their States.

The FWS notes that some proposed 
bald eagle zones in which lead shot 
would be prohibited for waterfowl 
hunting include Federal Indian 
reservations and other areas in which 
Indian tribes retain reserved hunting 
rights. The FWS solicits comments on 
whether all or some of those areas

should be included in, or partially or 
wholly exempted from, the final rule. 
Prior to promulgating a final rule relating 
to those areas, the FWS intends to 
consult with affected tribes and their 
wildlife officials.
BILLING CODE 4310-55-M
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The nature of the data used in the 
above process necessitated identifying 
entire counties as nontoxic shot zones 
for protecting bald eagles. The FWS 
realizes that parties reviewing this 
proposed rule may have additional 
information that will allow the 
boundaries of the proposed zones to be 
refined while still affording adequate 
protection to eagles. Such refinements 
have been made to the counties 
identified for bald eagle protection in 
Missouri and are reflected in the 
amendatory language for § 20.108 of this 
rule. Modifications to the proposed bald 
eagle protection zones also may be 
made if feeding habits of the eagles 
using the areas suggest that waterfowl 
do not constitute a major part of their 
diet in a particular area.

The purpose of this proposed 
rulemaking is to seek public input 
regarding the proposed amendments to 
50 CFR 20.108, which deal with 
prohibitions against use of lead shot for 
waterfowl and coot hunting in certain 
areas. In addition, the FWS hereby gives 
notice that it does not intend to open the 
1986-87 waterfowl hunting seasons in 
the areas proposed unless the States 
involved approve the proposed 
prohibitions against lead shot, assuming 
that the Service, after reviewing all 
comments, is of the judgment that such 
prohibitions would be necessary to 
protect wildlife resources. Accordingly, 
interested persons may submit written 
comments, suggestions, or objections 
concerning this proposal to the Director 
(address above) by the end of the 
comment period. All relevant comments 
will be considered by the Department 
prior to issuance of a final rule.
Economic Effect

Executive Order 12291, “Federal 
Regulation,’’ of February 17,1981, 
requires the preparation of regulatory 
impact analyses for major rules. A major 
rule is one likely to result in an annual 
effect on the economy of $100 million or 
more; a major increase in costs or prices 
for consumers, individual industries, 
government agencies or geographic 
regions; or significant adverse effects on 
the ability of United States-based 
enterprises to compete with foreign- 
based enterprises. The Regulatory 
Flexibility Act of 1980 (5 U.S.C. 601 et 
seq.) further requires the preparation of 
flexibility analyses for rules that will 
have a significant affect on a substantial 
number of small entities, which include 
small businesses, organizations or 
governmental jurisdictions,

In accordance with Executive Order 
12291, a determination has been made 
that this rule is not a major rule. In 
accordance with the Regulatorv

Flexibility Act, a determination has 
been made that this rule, if implemented 
without adequate notice, could result in 
lead shot ammunition supplies for which 
there would be no local demand. 
Conversely, nontoxic shot zones could 
conceivably be established where little 
or no nontoxic shot ammunition would 
be available to hunters. The FWS 
believes, however, that adequate notice 
will be provided by this proposed rule 
and that sufficient supplies of nontoxic 
shot ammunition will be available to 
hunters. Therefore, this rule would not 
have a significant economic affect on a 
substantial number of small entities. A 
copy of the analysis relating to these 
decisions is available for public 
inspection and copying in room 536 
Matomic Building, 1717 H Street, NW., 
Washington, DC, or by mail, addressing 
the Director at the above address.
Paperwork Reduction Act

This rule will not result in the 
collection of information from or place 
recordkeeping requirements on the 
public under the Paperwork Reduction 
Act of 1980 (44 U.S.Ç. 3501 et seq.).
Environmental Considerations

Pursuant to the requirements of 
section 102(2){C) of the National 
Environmenal Policy Act of 1969 (42 
U.S.C. 4332(C)), a Final Environmental 
Statement (FES) on the use of steel shot 
for hunting waterfowl in the United 
States was published in 1976. As stated 
previously, a draft Supplemnental 
Environmental Impact Statement to the 
FES has been prepared and is currently 
available for public review. Pursuant to 
the Endangered Species Act of 1973 (16 
U.S.C. 1531), as amended, a section 7 
consultation was done on the potential 
impacts of the provisions of this rule on 
bald eagles. These documents are 
available for public inspection and 
copying in room 536 Matomic Building, 
1717 H Street, NW., Washington, D.C., 
or by mail, addressing the Director at 
the above address.

List of Subjects in 50 CFR Part 20
Exports, Hunting, Imports, 

Transportation, Wildlife.
Accordingly, it is proposed to amend 

Part 20, Subchapter B, Chapter I of Title 
50 of the Code of Federal Regulations as 
set forth below:

PART 20—[AMENDED]
1. The authority citation for Part 20 

continues to read as follows:
Authority: Migratory Bird Treaty Act, sec. 

3, Pub. L. 65-186, 40 Stat. 755 (16 U.S.C. 704); 
sec. 3(h), Pub. L. 95-616, 92 Stat. 3112 (16 
U.S.C. 712), unless otherwise noted.

2. Section 20.108 would be revised to 
read as follows:

§ 20.108 Nontoxic shot zones.

The areas described within the States 
indicated below are designated for the 
purpose of § 20.21(j) as nontoxic shot 
zones for waterfowl and coot hunting. 
(For the 1986-87 hunting season, State 
regulations prohibit the use of lead shot 
for the hunting of certain other 
migratory game bird species in Iowa, 
Kansas, Kentucky, Michigan, and 
Wyoming.)
Atlantic Flyway 

Connecticut
1. That portion of New Haven and Fairfield 

Counties bounded by a line beginning at the 
north end of the breakwater at Milford Point 
extending south to Stratford Point, north 
along Prospect Drive and Route 113 to 
Interstate 95, easterly along 1-95 to 
Naugatuck Avenue, southerly along 
Naugatuck Avenue and Milford Point Road 
and continuing along a line extending from 
the end of Milford Point Road to the north 
end of the breakwater at Milford Point.

2. That portion of New Haven County along 
the Quinnipiac River known as the 
Quinnipiac Meadows beginning at the 
intersection of Sackett Point Road and 1-91, 
extending south along 1-91 to Route 5, 
northerly along Route 5 to Sackett Point 
Road, and easterly along Sackett Point Road 
to 1-91.

Delaware
All State and Federally owned property 

within the following areas:
1. Assawoman State Wildlife Area.
2. Augustine State Wildlife Area.
3. Cedar Swamp State Wildlife Area.
4. Chesapeake and Delaware Canal State 

Wildlife Area,
5. Gordon’s Pond State Wildlife Area.
6. Little Creek State Wildlife Area.
7. Prime Hook State Wildlife Area.
8. Ted Harvey State Wildlife Area.
9. Woodland Beach State Wildlife Area.
10. Cape Henlopen State Park.
11. Delaware Seashores State Park.
12. Bombay Hook National Wildlife Refuge.
13. Prime Hook National Wildlife Refuge.

F lo r id a

1. That portion of Brevard County lying 
east of Interstate Highway 95; Osceola, 
Broward, Polk, and Dade Counties; Leon 
County (exclusive of Lake Talquin and the 
Ochlockonee River); Lake Miccosukee in 
Leon and Jefferson Counties; Orange Lake 
and Lochloosa Lake in Alachua County; the 
area lying lakeward of, and bounded by the 
Lake Okeechobee levee, by the State Road 78 
Kissimmee River bridge, and State Road 78 
from its intersections with the Lake 
Okeechobee levee at points near Lakeport 
and the Old Sportsman’s Village site; 
Occidental Wildlife Management Area as 
well as all of the Occidental Chemical 
Company phosphate pits eastDf State Road 
135 and north of White springs, all in 
Township 1 North, Range 15 and 16 East and
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Township 1 South, Range 15 and 16 East in 
Hamilton County comprising approximately 
35,000 acres; Lake Ponte Vedra in St. Johns 
County (all waters north of the Guana Dam); 
M-K Ranch Public waterfowl area in Gulf 
County; and Everglades Conservation Area 2 
in Palm Beach County.

2. Brevard. Collier, Osceola, Polk, and 
Volusia Counties.

3. Chassahowitzka National Wildlife 
Refuge.

4. Lower Suwannee National: Wildlife 
Refuge.

5. Loxahatchee National Wildlife Refuge.
6. Merritt Island National Wildlife Refuge.

Georgia
1. Eufaula National Wildlife Refuge.
2. Savannah National Wildlife Refuge.

Maine
1. Washington and Hancock Counties. 

Maryland
1. Dorchester County.

Massachusetts
1. Plum Island.
2. Parker River National Wildlife Refuge. 

New Jersey
1. That portion of the State bounded on the 

north by the Shark River, on the west by the 
Garden State Parkway, on the south by the 
Cape May Canal, and on the east by the 
Atlantic Ocean.

2. Edwin B. Forsythe National Wildlife 
Refuge.

New York
All waters (including bays, lakes, ponds, 

nypshes, swamps, rivers, streams, and ocean 
waters but not including temporary or sheet 
water) and all land areas within 150-yards of 
all waters of the following portions of Niefw 
York:

1. That part of upstate New York west of I- 
81 that is north of 1-90, and within a 150-yard 
zone of land adjacent to the margins of said 
waters in those areas, but not to include 
drainage ditches and temporary sheet waters 
outside the 150-yaffd zone of land adjacent to 
the margins of aforesaid waters, nor the 
waters of the Niagara River north of the 
Peace Bridge and the waters of Lake Ontario, 
outside the barrier beach, from the mouth of 
the Niagara River in Niagara County to 
Tibbets Point in Jefferson County but not to 
include the Henderson Bay-Black River Bay 
area east of a line running from Snowshoe 
Point on Henderson Harbor to Pillar Point on 
the southward portion of Pillar Point 
Peninsula.

2. That part of Nassau County south of 
Route 27 that is west of Wantagh Parkway 
and its southerly extension to the Atlantic 
Ocean.

3. Oneida Lake and adjacent areas 
bounded on the north by Route 49, on the east 
by Route 13, on the south by Route 31 and on 
the west by 1-81.
4 4. Upper and Lower Lakes Wildlife 

Management Area in St. Lawrence County.
5. Wilson Hill Wildlife Management area in 

St. Lawrence County.
6. That area including adjacent to the 

Hudson River south of an imaginary line

extending perpendicular from the east and 
west shores and passing through the flashing 
green light buoy number 13 in the river near 
Lampman Hill in the Town of Coxsackie, and 
north of an imaginary line extending 
perpendicular from the east and west shores 
and passing through flashing red light buoy 
number 28 in the river near Tyler Point in the 
Town of Ulster, except for that portion of the 
area enclosed by a continuous line starting 
on the west shore of the river and extending 
eastward along the imaginary perpendicular 
line to flashing red light buoy number 28, then 
northward along the east side of the deep 
water channel which is marked by red buoys 
to red buoy number 50 (Cruger and Magdalen 
Islands are entirely in the steel shot zone), 
then westward to the west shore of the river 
following an imaginary line perpendicular to 
the shore, then southward along the shore to 
the point of beginning.

7. Iroquois National Wildlife Refuge.
8. Montezuma National Wildlife Refuge.

North Carolina
1. Cedar Island National Wildlife Refuge.
2. Mattamuskeet National Wildlife Refuge.
3. Swanquarter National Wildlife Refuge.
4. Cape Hatteras National Seashore 

Recreation Area.

Pennsyjvania
1. Crawford County, Middle Creek Wildlife 

Management Area in Lancaster and Lebanon 
Counties, and the waters of the Susquehanna 
River beginning at the confluence of the 
North and West branches at Northumberland 
and continuing southward to the Maryland- 
Pennsylvania State boundary and including a 
25-yard zone of land adjacent to the waters 
of the Susquehanna River that are described 
above.

2. Erie National Wildlife Refuge.

Rhode Island
1. That portion of Washington County lying 

south and east of U.S. Route 1 but excluding 
Block Island and the waters of Block Island 
Sound and Narragansett Bay.

2. The Great Swamp Dike and W'aterfowl 
Impoundment wfthin the Great Swamp 
MSmagement Area in South Kingstown.

South Carolina
1. Savannah National Wildlife Refuge. 

Vermont
1. Missisquoi National Wildlife Refuge. 

Mississippi Fly way 

Alabama
1. Eufaula National Wildlife Refuge. 

Arkansas
1. Sevier, Little River, Arkansas, Monroe, 

Yell, Pope, Phillips and Desha Counties.
2. White River National Wildlife Refuge.

Illinois
1. Oakwood Bottoms Greentree Reservoir, 

Rice Lake Public Hunting Area, Union County 
Public Hunting Area, Horseshoe Lake Public 
Hunting Area (Alexander County), Rend Lake 
and related subimpoundments, and all 
adjacent lands managed by the U.S. Army 
Corps of Engineers and the Illinois 
Department of Conservation.

2. Henderson, Peoria, Fulton, Mason, 
Calhoun, Pike, Alexander, Jackson, Jersey, 
Green, Union, Williamson, Bureau, Putnam, 
Woodford, Tazewell, Cass, Schuyler, Jo 
Daviess, Carroll, Whiteside and Rock Island 
Counties.

3. Crab Orchard National Wildlife Refuge.
4. Mark Twain National Wildlife Refuge 

(except that portion in Mercer County).
5. Upper Mississippi River Wildlife and 

Fish Refuge.

Indiana
1. On all waters of Lake, Porter (except that 

area south of U.S. 30 and north of S.R. 8), 
LaPorte, Newton (north of S.R. 114), Jasper 
(north of S.R. 114), Starke, Elkhart, Kosciusko, 
LaGrange, and Steuben Counties and within 
150-yard zone of land in these counties 
adjacent to the margins of these waters. This 
includes lakes, ponds, marshes, swamps, 
rivers, streams, and seasonably flooded areas 
of all types. Excluded from these provisions 
are the waters of Lake Michigan and 
drainage ditches and temporary sheet water 
that are more than 150-yards from the waters 
described above.

2. All waters and within a 150-yard zone of 
land adjacent to the margins of these waters 
on the Jasper-Pulaski, Tri-County, and 
Glendale Fish and Wildlife Areas.

3. Within the boundaries of the following 
State-owned or State-operated properties: 
Hovey Lake Fish and Wildlife Area in Posey 
County, Mallard Roost Wetland Conservation 
Area in Noble County, Monroe Reservoir in 
Monroe and Brown Counties, Patoka 
Reservoir in Dubois, Crawford and Orange 
Counties, and Turtle Creek State Fish and 
Wildlife Area in Sullivan County.

4. Within the proposed boundaries of the 
Menominee Wetlands Conservation Area in 
Marshall County.

Iowa
1. On-all lands and waters under the 

jurisdiction of the State Conservation 
Commission, the United States Government, 
or any county conservation board. Also on all 
waters and a 150-yard zone of land adjacent 
to these waters, including reservoirs, lakes, 
ponds, marshes, bayous, swamps, rivers, 
streams, and seasonally flooded areas of all 
types, except that temporary sheet water, 
farm ponds smaller than two surface acres in 
size, and streams with the water less than 
twenty-five feet in average width at the site 
where the hunting is occurring shall be 
excluded from the steel shot requirement, 
provided they are at least 150-yards from the 
water areas described above.

2. DeSoto National Wildlife Refuge.
3. Mark Twain National Wildlife Refuge.
4. Union Slough National Wildlife Refuge.
5. Upper Mississippi River W'ildlife and 

Fish Refuge.

Kentucky
1. Western Zone—That area west of a line 

beginning at the Kentucky-Tennessee border 
at Fulton, Kentucky, and running northeast 
along the Purchase Parkway to Interstate 24, 
east to U.S. Highway 641, north to U.S. 
Highway 60, north to U.S. Highway 41, then 
north to the Kentucky-Indiana border near 
Henderson, Kentucky.
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Louisiana
1. Lacassine National Wildlife Refuge.
2. Sabine National Wildlife Refuge.

Michigan
1. Eastern Upper Peninsula—
A. That area of Chippewa County within 

the following described boundary: Starting at 
the SW corner of Sec. 33, T44N, RlE on a line 
extending north 4 miles along the west side of 
Secs. 33, 29, 21, and 16 to the NW comer of 
Sec. 16, T44N, RlE; then east lVz to the S 
quarter comer of Sec. 10, T44N, RlE; then 
north 1 mile to the N quarter comer of Sec.
10, T44N, RlE; then east Vz mile to the SW 
comer of Sec. 2, T44N, RlE, then north 1 mile 
to the NW corner of Sec. 2, T44N, RlE; then 
east along the north section lines of Secs. 1 
and 2, T44N, RlE and Secs. 4, 5, and 6, T44N, 
R2E, to the NE meander corner Sec. 4, T44N, 
R2E; then on a line southerly across 
Munuscong Lake to the NE meander comer of 
Sec. 28, T44N, R2E, then south on the E 
section lines of Secs. 28 and 33, T44N, R2E to 
the SE corner of Sec. 33, T44N, R2E; then west 
7 miles along the south section line of Sec. 33, 
32, and 31, T44N, R2E, and Secs. 36, 35, 34, 
and 33, T44N, RlE, to the point of beginning—  
the area the same as that named the 
‘‘Munuscong Bay Goose Management Area.”

B. The waters of Potagannissing Wildlife 
Flooding on Drummond Island.

2. Houghton Lake—
That area of water and land encompassing 

Houghton Lake, Roscommon County, 
described by road boundaries as follows: 
south of Meads Landing Road, County 300 
and County 100; west of M-18; north of M-55; 
and east of US-27.

3. Saginaw Bay—
A. That area of Arenac, Bay, Tuscola, and 

Huron Counties south of US-23; east of M-13; 
north of M-25; south of Cresent Beach Road 
(Caseville Township, Huron County); and. 
southwest of a line from the tip of Sand Point 
(Section 11, T17N R9E, Huron County) to 
Point Lookout (Section 13, T19N R7E, Arenac 
County); and Shore Road (Sims Township, 
Arenac County).

B. On all lands and waters within the 
posted boundaries of the following State or 
Federal management areas: Crow Island 
State Game Area (Bay and Saginaw 
Counties), Shiawassee River State Game 
Area (Saginaw County), and Shiawassee 
National Wildlife Refuge (Saginaw County).

4. Central Michigan— v
That area of land and water encompassing

the controlled water level impoundments 
(wetlands wildlife management units) of the 
Maple River State Game Area adjacent to 
US-27 in Gratiot County, as posted.

5. Southeastern Michigan—
A. That area of Jackson County (north of I- 

94 and east of M-106); Ingham County (east 
of M-106/M-52 and south of M-36);
Livingston County (south of M-36, east of M- 
155, and south of M-59); Oakland County 
(south of M-59, west of US-24 [Telegraph 
Road], north of 1-96, and west of 1-275); 
Wayne County (west of 1-275 and north of 
M-14); Washtenaw County (north of M-14 
and 1-94); and St. Clair, Macomb, Wayne and 
Monroe Counties east of 1-94 and 1-75 
including the U.S. waters of the St. Clair 
River, Lake St. Clair, the Detroit River, and 
Lake Erie.

B. On all lands and waters within the 
posted boundaries of the U.S. Fish and 
Wildlife Service Schlee Waterfowl 
Production Area located in Section 6, T3S 
R2E of Grass Lake Township, Jackson 
County.

6. Southwestern Michigan—
A. That area of water and land 

encompassing Muskegon, Ottawa, and 
Kalamazoo Counties, and Allegan County 
west of US-131, including the waters of Lake 
Michigan lakeward for one-half mile from the 
shore. All county boundary waters and lakes 
partially within the steel shot zone are totally 
included.

Minnesota
1. All State Wildlife Management Areas 

and all Federal Waterfowl Production Areas.
2. On the waters of Swan and Middle 

Lakes in Nicollet County, North and South 
Heron Lakes in Jackson County, Pelican Lake 
in Wright County, Bear Lake in Freeborn 
County, and Christina Lake in Douglas and 
Grant Counties, and within a 150-yard zone 
of land adjacent to the margins of the above 
lakes.

3. Beginning at the intersection of the 
midline of the Mississippi River and U.S. 
Highway 61 at Hastings, thence southerly 
along U.S. Highway 61 to State Trunk 
Highway 16 at LaCrescent, thence southerly 
along State Trunk Highway 16 to State Trunk 
Highway 26, thence southerly along State 
Trunk Highway 26 to the southern boundary 
oflhe State; thence along the southern and 
eastern boundaries of the State to the 
confluence of the St. Croix and Mississippi 
Rivers, thence along the midline of the 
Mississippi River to the point of beginning.

4. Lac qui Parle Zone: Beginning at the 
intersection of U.S. Highway 212 and County 
State Aid Highway (CSAH) 27, Lac qui Parle 
County; thence along CSAH 27 to CSAH 20, 
Lac qui Parle County, thence along CSAH 20 
to State Trunk Highway (STH) 40; thence 
along STH 40 to STH 119; thence along STH 
119 to CSAH 34, Lac qui Parle County; thence 
along CSAH 34 to CSAH 19, Lac qui Parle 
County; thence along CSAH 19 to CSAH 38, 
Lac qui Parle County; thence along CSAH 38 
to U.S. Highway 75; thence along U.S. 
Highway 75 to STH 7; thence along STH 7 to 
CSAH 6, Swift County; thence along CSAH 6 
to County Road 65, Swift County; thence 
along County Road 65 to County Road 34, 
Chippewa County; thence along County Road 
34 to CSAH 12, Chippewa County; thence 
along CSAH 12 to CSAH 9, Chippewa 
County; thence along CSAH 9 to STH 7; 
thence along STH 7 to Montevideo; thence 
along the municipal boundary of Montevideo 
to U.S. Highway 212; thence along U.S. 
Highway 212 to the point of the beginning.

5. Dakota, Houston, Wabasha, and Winona 
Counties.

6. Minnesota Valley National Wildlife 
Refuge.

7. Sherburne National Wildlife Refuge.
8. Tamarac National Wildlife Refuge.
9. Upper Mississippi River Wildlife and 

Fish Refuge.

M ississippi
1. Hillside National Wildlife "Refuge.
2. Mathews Brake National Wildlife 

Refuge.

3. Morgan Brake National Wildlife Refuge.
4. Noxubee National Wildlife Refuge.
5. Panther Swamp National Wildlife 

Refuge.

M issouri
1. The northwest Missouri area west of 

Interstate Highway 29 from St. Joseph to the 
Iowa State line.

2. The Swan Lake zone, bounded by U.S. 
Highway 36 on the north, Missouri Highway 5 
on the east, Missouri Highway 240 and U.S. 
Highway 65 on the south, and U.S. Highway 
65 on the west.

3. The northeast Missouri area north of the 
Missouri River from its confluence with the 
Mississippi River west to the U.S. Highway 
61, jthen east of the U.S. Highway 61 to 
Hannibal.

4. Benton, Cape Girardeau, Perry, and Scott 
Counties.

5. Duck Creek Wildlife Management Area.
6. Fountain Grove Wildlife Management 

Area.
7. Marais Temps Clair Wildlife 

Management Area.
8. Montrose Wildlife Management Area.
9. Otter Slough Wildlife Management Area.
10. Schell-Osage Wildlife Management 

Area.
11. Ted Shanks Wildlife Management Area.
12. Clarence Cannon National W'ildlife 

Refuge.
13. Mark Twain National W’ildlife Refuge.
14. Mingo National Wildlife Refuge.
15. Swan Lake National Wildlife Refuge.

Ohio
1. On the Maumee River in Wood County 

and on all waters of Erie, Ottawa, Sandusky, 
Cuyahoga, Wayne, Holmes, and Lucas 
Counties and within a 150-yard zone of land 
adjacent to the margins of these waters. 
These waters include lakes, ponds, marshes, 
swamps, rivers, streams, and seasonally 
flooded areas of all types. Drainage ditches 
and temporary sheet water more than 150 
yards from the water areas described are 
excluded from the nontoxic shot 
requirements.

2. Ottawa National Wildlife Refuge. 

Tennessee
1. Lake and Obion Counties.
2. Cross Creeks National Wildlife Refuge.
3. Hatchie National Wildlife Refuge.
4. Lower Hatchie National Wildlife Refuge.

Wisconsin
1. That portion of the State lying west of 

the Burlington Northern Railway in Pierce, 
Pepin, Buffalo, Trempealeau, La Crosse, 
Vernon, Crawford and Grant Counties and all 
signed Federal lands lying east of such 
railway in these same counties.

2. All waters in the Counties of Calumet, 
Columbia, Dodge, Fond du Lac, Green 
Ozaukee, Racine, Sheboygan, Walworth, 
Winnebago, Waukesha, Washington, 
Waupaca and those portions of Oconto and 
Marinette Counties east of U.S. Highway 41, 
Waushara County east of Highway 49 and 
that portion of Brown County lying northwest 
of the Fox River and east of U.S. Highway 
141, and the Brown County islands in Green 
Bay and including-the west 1,000 feet of
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Green Bay waters, and within a 150-yard 
zone of land adjacent to the margins of these 
waters, except that in the Horicon and 
Central goose management zones. The 
wasters referred to above include lakes, 
ponds, marshes, swamps, rivers, streams, and 
seasonally flooded areas of all types. 
Drainage ditches and temporary sheet water 
more than 150-yards from the water areas 
described above and the open water of Lake 
Michigan and Green Bay are excluded from 
the nontoxic shot requirements. All county 
boundary waters and lakes partially within a 
nontoxic shot zone are totally included.

3. On any State wildlife area within the 
zones described above, steel shot is required 
for hunting waterfowl anywhere on State- 
owned lands or waters within the boundaries 
of said wildlife area and on the following 
State-owned wildlife areas which are not 
within the zones described: Mead Wildlife 
Area in Marathon, Wood, and Portage 
Counties: WoodCounty Wildlife Area and 
Sandhill Wildlife Area in Wood County; and 
Meadow Valley Wildlife Area in Juneau and 
Monroe Counties.

4. Vernon, Buffalo, Allamakee, Crawford, 
Grant, Juneau and Pierce Counties.

5. Horicon National Wildlife Refuge.
6. Necedah National Wildlife Refuge.
7. Trempealu National Wildlife Refuge.
8. Upper Mississippi River Wildlife and 

Fish Refuge.

Central Flyway

Colorado
1. Weld and Morgan Counties.

Kansas
1. Barton, Ellsworth, Cowley, Stafford, 

Mitchell, Doniphan, Jefferson and Coffey 
Counties.

2. Cheyene Bottoms Wildlife Area, except 
that area west of U.S. Highway 281 
commonly known as the inlet canal; Texas 
Lake Wildlife Area Neosho Wildlife Area; 
Marais des Cygnes Wildlife Area; and 
Jamestown Wildlife Area.

3. All State wildlife areas.
4. Flint Hills National Wildlife Refuge.
5. Kirwin National Wildlife Refuge.
6. Quivira National Wildlife Refuge.

Montana
1. Yellowstone County.
2. Benton Lake National Wildlife Refuge.
3. Red Rock Lakes National Wildlife 

Refuge.
4. Swan River National Wildlife Refuge. 

Nebraska
1. Statewide.
2. Valentine National Wildlife Refuge. * 

New Mexico
1. That area bounded by a line beginning at 

the northeast corner of the Bosque del 
Apache National Wildlife Refuge (BNWR) 
boundary and running east to the road joining 
the White Sands Missile Range Military 
Reservation Extension Co-Use boundary 
(WSMRMREC) from the northwest, thence 
southeast along the road to its junction with 
the WSMRMREC boundary, thence north, 
east, and west along the WSMRMREC 
boundary to its junction with the Sevilleta

National Wildlife Refuge (SNWR), thence 
north and east along the boundary of the 
SNWR to its intersection with U.S. Highway 
60, thence west along U.S. Highway 60 to its 
junction with State Highway 47, thence north 
along State Highway 47 to its intersection 
with the Isleta Indian Reservation, thence 
west and south along the southern boundary 
of the Isleta Indian Reservation to its 
intersection with Interstate Highway 25, 
thence south along Interstate-Highway 25 to 
its junction with the SNWR boundary, thence 
following the SNWR boundary west, north, 
then south and east to Interstate Highway 25, 
thence south along Interstate Highway 25 to 
its junction with BNWR boundary and 
following the BNWR boundary west, 
southwest, southeast, east, and northeast to 
the northeast corner of BNWR.

2. That area bounded by a line starting at 
the junction of State Highway 3 and State 
Highway 21 and running northeast along 
State Highway 21 to its junction with Coyote 
Creek; thence southeast along Coyote Creek 
to its junction with the Mora River; thence, 
westerly along the Mora River to its junction 
with State Highway 160 to its intersection 
with State Highway 3 and north on State 
Highway 3 to its junction with State Highway 
21.

3. Colfax and San Juan Counties.
4. The designated portions of Bitter Lake 

and Las Vegas National Wildlife Refuges, 
and the Santa Fe Spillway Basin Marsh.

5. Artesia State Game Refuge.
6. Belen State Game Refuge.
7. Bernardo State Game Refuge.
8. Jackson Lake State Game Refuge.
9. Karr Farm State Game Refuge.
10. La Joya State Game Refuge.
11. McAllister State Game Refuge.
12. Miller Mesa State Game Refuge.
13. Salt Lake State Game Refuge.

Oklahoma
1. Kay, Osage, Pawnee, Muskogee, 

Sequoyah, Haskell, McIntosh, Pittsburg, 
Marshall, and Bryan Counties.

2. Sequoyah National Wildlife Refuge.
3; Tishomingo National Wildlife Refuge.
4. Washita National Wildlife Refuge.

South Dakota
1. Those portions of Potter and Sully 

counties lying west of U.S. Highway 83; that 
portion of Hughes County lying west of U.S. 
Highway 83 and that portion of Hughes 
County lying south of U.S. Highway 14; that 
portion of Hyde County lying south of U.S. 
Highway 14 and west of Hyde County 
Federal Aid Secondary Highway 6547 
(commonly called the Holabird Grade] and 
that portion of Hyde County lying south of 
U.S. Highway 34 and west of State Highway 
47; that portion of Buffalo County lying west 
of State Highway 37; that portion of Lyman 
and Stanley counties lying east and north of 
the Lower Brule-Antelope Creek Road from 
State Highway 47 to Fort Pierre; that portion 
of Stanley County lying north of State 
Highway 34 for approximately five miles 
west of Fort Pierre and east of Stanley 
County Federal Aid Secondary Highway 6193 
and State Highway 1806 to Minneconjou Bay, 
including all waters, islands, and bars of the 
Missouri River and its embayments from the

north Potter County line downstream to the 
Big Bend Dam, including the Cheyenne River 
embayment downstream from Minneconjou 
Bay.

2. Within 100 yards of the water's edge or 
on the waters of Lake Andes in Charles Mix 
County.

3. W'ithin 100 yards of the water's edge or 
on the waters of the Missouri River, including 
Lake Yankton and all islands and bars, from 
Fort Randall Dam downstream to the Iowa 
border.

4. On or within 100 yards of Grupe Slough 
State. Game Bird Refuge in Marshall County.

5. Hughes, Gregory. Stanley, Charles Mix 
and Bon Hbmme Counties.

Texas
1. That area lying within boundaries 

beginning at the Louisiana State line, thence 
westward along IH 10 to the junction of U.S. 
Highway 90 and IH 10 in Beaumont, thence 
westward along U.S. 90 to its junction with 
IH 610 in Houston, thence north and west 
along IH 610 to its junction with U.S.
Highway 290 in Houston, thence westward 
along U.S. Highway 290 to its junction with 
State Highway 159 in Hempstead, thence 
southwestward along State Highway 159 to 
its junction with State Highway 36 in 
Bellville, thence eastward along State 
Highway 36 to its junction with FM 2429, 
thence southward along FM 2429 to its 
junction with FM 949, thence southwestward 
along FM 949 to its junction with IH 10, 
thence westward along IH 10 to its junction 
with U.S. Highway 77 at Schulenburg, thence 
southward along U.S. Highway 77 to its 
junction with the U.S.-Mexico international 
boundary at Brownsville, thence eastward 
along the U.S.-Mexico international boundary 
to the Gulf of Mexico, thence east and 
seaward to the three marine league limit, 
thence northeastward along the three marine 
league limit to the Louisiana State line, 
thence northward along the Texas-Louisiana 
State line to its junction with IH 10.

2. Grayson, Deaf Smith, Fannin, Upshur, 
Henderson, and Marion Counties.

3. Anahuac National Wildlife Refuge.
4. Big Boggy National Wildlife Refuge.
5. Brazoria National Wildlife Refuge.
6. Matagorda Island National Wildlife 

Refuge.
7. McFaddin National Wildlife Refuge.
8. San Bernard National Wildlife Refuge.
9. Texas Point National Wildlife Refuge.

Wyoming
1. Big Horn and Goshen Counties.
2. Springer Wildlife Management Unit.

Pacific Fly way 

Arizona
1. Coconino County.
2. Game management unit 5B, Upper Lake 

Mary, Lower Lake Mary, and Mormon Lake.
3. Cibola National Wildlife Refuge. .

California
1. That portion of the Lower Klamath Basin 

(including all of Lower Klamath National 
Wildlife Refuge) beginning at the junction of 
Highway 161 (State Line Road) and the 
Dorris-Brownell Road at the NW corner of
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IndianTom Lake; thence south and east of 
the Dorris-Brownell Road as it makes a 
semicircle and unites again with Highway 
161; thence west along Highway 161 to the 
point of origin at the NW side of Indian Tom 
Lake.

2. Siskiyou, San Luis Obispo, Modoc, 
Shasta, Lassen, Plumas, and Butte Counties.

3. Grizzly Island Wildlife Management 
Area.

4. Cibola National Wildlife Refuge.
5. Clear Lake National Wildlife Refuge.
6. Colusa National Wildlife Refuge.
7. Delevan National Wildlife Refuge.
8. Lower Klamath National Wildlife Refuge.
9. Modoc National Wildlife Refuge.
10. Sacramento National Wildlife Refuge,
11. Sutter National Wildlife Refuge.
12. Tule Lake National Wildlife Refuge.

Colorado
1. Montrose County.

Idaho
1. Boundary, Bonner, Kootenai, Canyon, 

Jefferson, Bingham, Owyhee, Power and 
Bannock Counties.

2. Camas National Wildlife Refuge.
3. Deer Flat National Wildlife Refuge.
4. Kootenai National Wildlife Refuge.
5. Minidoka National Wildlife Refuge.

Montana
1. Sanders, Flathead, Lake, and Lewis and 

Clark Counties.

Nevada
1. Ruby Lake National Wildlife Refuge.
2. Stillwater National Wildlife Refuge.

Oregon

1. That portion of Klamath County lying 
west and south of a line commencing at the 
Oregon-Califomia State line and proceeding 
along State Highway 39 and 39-140, U.S. 
Highway 97, and State Highway 62 to the 
Klamath County-Jackson County line.

2. Klamath, Lake, Malheur, Morrow, 
Multnomah, and Columbia Counties.

3. Sauvie Island Wildlife Management 
Area.

4. Ankeny National Wildlife Refuge.
5. Baskett Slough National Wildlife Refuge.
6. Deer Flat National Wildlife Refuge.
7. Hart Mountain National Antelope Range.
8. Klamath Forest National Wildlife Refuge.
9. Lewis and Clark National Wildlife 

Refuge.
10. Malheur National Wildlife Refuge.
11. Umatilla National Wildlife Refuge.
12. Upper Klamath National Wildlife 

Refuge.

13. William L. Finley National Wildlife 
Refuge.

Utah
1. Box Elder, Weber and Utah Counties.
2. Bear River Migratory Bird Refuge.

Washington
1. Beginning at Interstate 5 and Highway120 

at Burlington, thence easterly along Highway 
20 to Highway 9 at Sedro Woolley; thence 
southerly along Highway 9 to Highway 538 at 
Big Rock; thence westerly along Highway 538 
to Mt. Vernon and Interstate 5; thence 
northerly along Interstate 5 to the point of 
origin.

2. Clallam, Ferry, Jefferson, San Juan,
Clark, Cowlitz, Grays Harbor, Thurston, 
Island, Pierce, King, Snohomish, Skagit, 
Whatcom, Okanogan, Chelan, Douglas,
Grant, Benton, Lincoln and Steven Counties.

3. Columbia National Wildlife Refuge.
4. Ridgefield National W'ildlife Refuge.
5. Umatilla National Wildlife Refuge.
Dated: December 18,1985.

P. Daniel Smith
Deputy Assistant Secretary for Fish and- 
Wildlife and Parks.
[FR Doc. 86-209 Filed 1-3-86; 8:45 am]
BILLING CODE 4310-55-M
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DEPARTMENT OF AGRICULTURE

Intent To Award Cooperative 
Agreement; University of Michigan

a g e n c y : Office of International 
Cooperation and Development, USDA. 
a c t io n : Notice of intent to award a 
cooperative agreement.

a c t iv it y : The Office of International 
Cooperation and Development intends 
to award a cooperative agreement to the 
University of Michigan to conduct 
research in the development of practical 
cost-effectiveness models for vitamin A 
interventions for use in developing 
countries.
a u t h o r it y : Section 1458 of The 
National Agricultural Research 
Extension and Teaching Policy Act of 
1977, as amended (7 U.S.C. 3291).

The Office of International 
Cooperation and Development (OICD) 
announces the ava lability of funds for 
fiscal year 1986 to enter a cooperative 
agreement with the Department of 
Population Planning and International 
Health, School of Public Health, 
University of Michigan, in the amount of 
$50,000. The agreement is required to 
enable the University to cooperate with 
OICD to assist developing countries 
alleviate vitamin A deficiencies and to 
assist in the preparation and evaluation 
of cost-effectiveness models suitable for 
use in the analysis of the major types of 
vitamin A interventions. The University 
is uniquely qualified to cooperate in this 
activity as it has long standing interest 
in cost effectiveness analysis of public 
health interventions and also has a 
special knowledge of the three major 
types of vitamin A intervention 
programs. Assistance will be provided 
only to the University of Michigan.
Based on the above, this is not a formal 
request for applications. It is estimated 
that approximately $50,000 will be 
available in Fiscal Year 1986 to support 
this work. It is anticipated that the

cooperative agreement will be funded 
over a budget period of 12 months.

Information may be obtained from: 
Mr. Paul R. Crowley, Food Technology 
Branch, Technical Assistance Division, 
Office of International Cooperation and 
Development, U.S. Department of 
Agriculture ( ±  58-319R-6-008).

Dated: December 31,1985.
Charle A. Rooney,
Acting Chief, Management Services.
[FR Doc. 86-164 Filed 1-3-86; 8:45 am]
BILLING CODE 3410-DP-M

Federal Grain Inspection Service

Cancellation of Designation Issued to 
Enid Grain Inspection Co., Inc.; Interim 
Assignment of Designation to Enid 
Grain Inspection Co., Inc.; and Request 
for Designation Applicants (OK)
C o rrection

In FR Doc. 85-30718 beginning on page 
52974 in the issue of Friday, December 
27* 1985, make the following correction: 
On page 52974, in the third column, in 
the DATE paragraph, in the second line, 
the date should read “January 27,1986”.
BILLING CODE 1505-01-M

Request for Designation Applicants To 
Provide Official Services in the 
Geographic Area Currently Assigned 
to D.L. Boltenhouse Grain Inspection 
Service (OH)

C o rrec tion

In FR Doc. 85-30716 beginning on page 
52975 in the issue of Friday, December
27,1985, made the following correction: 
On page 52975, in the second column, in 
the DATE paragraph, the date in the 
second line should read “January 27, 
1986”.
BILLING CODE 1505-01-M

Forest Service

Timber Sales on the Mapleton Ranger 
District, Siuslaw National Forest, OR

AGENCY: Forest Service, USDA. 
a c t io n : Notice of intention to sell timber 
on the Mapleton Ranger District,
Siuslaw National Forest, Oregon.

SUMMARY: On May 8,1985, the Chief of 
the Forest Service issued a public notice

at 50 FR 19425 that the Forest Service 
was terminating the Seven-Year Action 
Plan for the Mapleton Ranger District of 
the Siuslaw National Forest in Oregon. 
At that time, the Forest Service intended 
to defer all major decisions about future 
timber sales in the Mapleton Ranger 
District until completion of appropriate 
environmental analysis, as required by 
the National Environmental Policy Act, 
for the forthcoming Siuslaw National 
Forest Land and Resource Management 
Plan (Forest Plan). Thereafter, however, 
the Supplemental Appropriations Act 
for Fiscal Year 1985, Pub. L. 99-88, 99 
Stat. 293 (August 15,1985), was enacted. 
This act embodies a Congressional 
intention that the Forest Service proceed 
promptly to sell at least some of the 
timber it regains on the Mapleton 
Ranger District through either contract 
defaults or pursuant to the provisions of 
the Federal Timber Contract Payment 
Modification Act, Pub. L. 98-478, 98 Stat. 
2213 (October 16,1984). Moreover, the 
Ninth Circuit Court of Appeals, on 
October 23,1985, modified its injunction 
against further timber sales on the 
Mapleton Ranger District to permit sales 
subject to the Supplemental 
Appropriations Act.

In view of the enactment of the 
Supplemental Appropriations Act and 
the modification of the Ninth Circuit 
injunction, the Forest Service has 
decided to make sales of timber on the 
Mapleton Ranger District without 
awaiting completion of the Forest Plan. 
This determination to make timber sales 
on the Mapleton Ranger District affects 
only such timber as is within the 
authority granted the Forest Service in 
the Supplemental Appropriations Act; 
any other decisions respecting future 
timber sales on the Mapleton Ranger 
District will continue to await 
completion of the environmental 
analysis for the Forest Plan.
DATE: This decision is effective January
6,1986.
FOR FURTHER INFORMATION CONTACT: 
Dave Spores, Timber Management Staff, 
Forest Service, USDA, P.O. Box 2417, 
Washington, DC 20013; (202) 447-4051.

Dated: December 24,1985.
R. Max Peterson,
Chief.
[FR Doc. 86-140 Filed 1-3-86: 8:45 am]
BILLING CODE 3410-11-M
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DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric 
Administration

Marine Mammals; issuance of Permit; 
Northwest & Alaska Fisheries Center, 
National Marine Fisheries Service

Qn November 4,. 1985, notice'was 
published in the Federal Register (50 FR 
45849) that an application had been filed 
by the Northwest & Alaska Fisheries 
Center,, National Marine Fisheries 
Service, 7600 Sand Point Way, ME., 
Seattle, Washington, 98115, to take six 
species of Antarctic seals for scientific 
research over a five (5) year period.

Notice is hereby given* that on 
December 26,1985 as authorized by the 
provisions of the Marine Mammal 
Protection. Act of 1972 (16 U.S.C. 1361- 
1407), the National' Marine Fisheries 
Service issued a Permit for the above 
taking subject to certain conditions set 
forth therein.

The Permit is available for review by 
interested persons in the following 
offices:
Assistant Administrator for Fisheries,. 

National* Marine Fisheries Service, 
3300 Whitehaven Street, NW., 
Washington, DC;

Regional Director; Northwest Region, 
National Marine Fisheries Service, 
7600 Sand Point Wayv ME., BIN 
C1570O, Seattle, Washington, 98115; 

Regional Director, Southwest Region,. 
National Marine Fisheries Service, 300. 
South Ferry Street,.Terminal Island,, 
California 90731,*, and 

Regional Director,, Northeast Region, 
National Marine Fisheries Service, 14 
Elm Street, Federal Building, 
Gloucester, Massachusetts 01930.
Dated: December 26,1985.

Richard B. Roe,
Director, Office of Fisheries Management, 
National frlarineFisheries Service.
[FR Doc. 86-185 Filed 1-3-86; 8:45 am)
BILLING CODE 3510-22-M

[M odification No. 4 to  Perm it No. 3051

Marine Mammals; Modification of 
Permit; State of Washington, 
Department of Game

Notice is hereby given that pursuant 
to the provisions of § 216.33 (d): and* (e) 
of die Regulations Governing the Taking 
and Importing of Marine Mammals (50 
CFR Part 216), Scientific Research 
Permit No. 305 issued to the State of 
Washington, Department of Game, 600 
North Capitol Way, Olympia, 
Washington, 98504-0091, on October 10, 
1985 (45 FR 89533);. as modified on 
March 16,1981 (46 FR 18065), May 12,

1981 (46 FR 27153) and October 15,1981 
(46 FR 50818) is further modified as 
follows:

Section B-5 is modified by 
substituting the following:

5. “This Permit is valid with respect to 
the activities authorized herein until- 
December 31,1986.”

This modification becomes effective 
December 31,1985.

The Permit as modified and 
documentation pertaining to the 
modification are, available for review in 
the following offices:
Assistant Administrator for Fisheries, 

National Marine Fisheries Service; 
3300 Whitehaven Street, NW., 
Washington, DC; and 

Director, Northwest Region, National 
Marine Fisheries Service,. 7600 Sand 
Point Way, N.E. BIN C15700, Seattle, 
Washington, 98115.
Dated: Deeember23; 1985.

Richard B. Roe,
Director, Office, o f Fisheries Management, - 
National Marine Fisheries Service.
(FR Doc. 86-166 Filed 1-3-86; 8:45 am)
BILUNG  CODE 3510-22-M

North Pacific Fishery Management 
Council; Public Meeting
AGENCY:. National Marine Fisheries 
Service, NOAA, Commerce..

The North Pacific Fishery , 
Management Council and. its advisory 
bodies will convene public meetings, 
January 15-17,1986, in Sitka, AK, at the 
Centennial Building, as follows:

North Pacific Fishery Management 
Council

The Council, will convene its meeting 
at 9 a.m., January 15, to consider, halibut 
management measures for 1986 and to 
consider the next steps in sablefish, 
management in the Gulf of Alaska. The 
Couneil may take emergency actions to 
contini the crab and halibut 
interceptions by bottom trawlers in the 
Eastern Bering; Sea and salmon and crab 
bycatch by bawl's in the Gulf of Alaska. 
The Council will consider how to control 
the harvest of the trawl share of 
sablefish in the Gulf of Alaska and bear 
an informational report on 
frameworking optimum yield for the 
Gulf of Alaska groundfish fisheries.

Proposals for amendments to- the 
Bering. Sea/Aleutian Islands Groundfish 
Fishery Management Plan (FMPJ will be 
reviewed and the Council will give 
guidance to the National Marine 
Fisheries Service (NMFS) on. how-to 
handle fisheries, closures resulting from 
species harvest guidelines being 
attained. The Council will; review the 
status of die crab regulations and

NMFS’ delegation of regulatory 
authority to the Alaska Department of 
Fish and Game under the recently 
implemented king crab FMP. There will 
be a review of regulatory actions by the 
Alaska Board of Fisheries concerning 
sahnon in Southeast Alaska and the 
Council will give direction to the Salmon 
Plan Team on needed amendment's and 
the proposed plan revision. The Council 
will also approve a policy on the 
confidentiality of statistics and hear a 
status report on the domestic observer 
program and its funding needs. The 
Council will review work plans for all 
joint ventures and set bycatch 
restrictions by operation. A closed 
session (not open to the public) will be 
held January 15 and 16, by the Council 
during lunch to discuss personnel 
matters.
Scientific and Statistical Committee 
(SSC), Advisory Panel (AP) and Permit 
Review Committee

The Council’s SSC and its AP public 
meeting will convene on January 13, at 1 
p.m. The Council’s Permit Review 
Committee will convene on January 14, 
at t  p;m. Other plan team, committee 
and workgroup meetings may be held on 
short notice during the week. For further 
information contact Jim H. Branson, 
Executive Director, North Pacific 
Fishery Management Council, P.O; Box 
103136, Anchorage, AK 99510; telephone: 
(907) 274-4563.

Dated; December 31,1985.
Richard B. Roe,
Director, Office o f Fisheries Mbnergemen e 
(FR Doc. 86-80 Filed l-3-86; 8:45 am]
BILLING CODE 3510-22-M

COMMODITY FUTURES TRADING 
COMMISSION

Exchange Proposal To Trade 
Commodity Options,*: Chicago Board of 
Trade

a g e n c y : Commodity Futures Trading 
Commission.
a c t io n : Notice of availability of the 
terms and conditions for the 
applications of the Chicago Mercantile 
Exchange for bading commodity options 
on Japanese yen and; three-month 
Treasury bill futures contracts.

s u m m a r y : The Chicago Mercantile 
Exchange (“CME”) has submitted 
applications to trade options on 
Japanese yen and three-month Treasury 
bill futures contracts under the pilot 
program adopted by the Commodity 
Futures Trading Commission 
(“Commission’'1-ThB Director of. the
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Division of Economic Analysis of the 
Commission, acting pursuant to the 
authority delegated by Commission 
Regulation 140.96, has determined that 
publication of the proposals for 
comment is in the public interest and is 
consistent with the option regulations 
and with the purposes of the Commodity 
Exchange Act.
DATE: Comments must be received on or 
before February 5,1986. 
a d d r e s s : Interested persons should 
submit their views and comments to 
Jean A. Webb, Secretary, Commodity 
Futures Trading Commission, 2033 K 
Street, NW., Washington, DC 20581. 
Reference should be made to the CME 
Japanese yen and three-month Treasury 
bill option contacts.
FOR FURTHER INFORMATION CONTACT: 
Naomi Jaffe, Division of Economic 
Analysis, Commodity Futures Trading 
Commission, 2033 K Street, NW., 
Washington, DC 20581, (202) 254-7227. 
SUPPLEMENTARY INFORMATION: The 
Commission has previously adopted 
regulations to govern a pilot program 
under which options on certain 
commodity futures contracts and 
physical commodities are permitted to 
be traded on domestic boards of trade 
designated by the Commission as 
contract markets for option trading.1 
Initially, the pilot program provided that 
each board of trade would be approved 
for trading in no more than one futures 
option contract (46 FR 54500 (November 
3,1981)). These regulations were 
subsequently amended to permit 
domestic boards of trade to be 
designated as contract markets for up to 
five options on certain commodities, of 
which no more than two contracts may 
involve an option on a physical 
commodity (49 FR 33641 (August 24, 
1984)). The option pilot program was 
further expanded to permit domestic 
boards of trade to be designated as 
contract markets for up to eight options 
on certain commodities, of which no 
more than two contracts may involve an 
option on a physical commodity (50 FR 
45811 (November 4,1985)). The CME has 
been designated as a contract market in 
options on the S&P 500 Index, 
Deutschemark, Swiss franc, British 
pound and Eurodollar futures 
contracts.2

1 The commodities w hich are e lig ib le fo r the 
in itia l p ilo t program are commodities which are not 
enumerated in section 2(a)(1)(A) o f the Commodity 
Exchange Act. The enumerated commodities are 
generally agricu ltural products w hich are produced 
in this country. The Japanese yen and three-month 
Treasury b il l are not enumerated commodities.

- In addition, the Commission perm its each board 
of trade to be designated in up to tw o options on 
domestic agricu ltural futures contracts in addition

The CME has applied for contract 
market designation, pursuant to section 
4c(c) of the Commodity Exchange Act, 7 
U.S.C. 6c(c) (1982) (“Act”), and 
Commission Regulation 33.5, to trade 
options on Japanese yen and three- 
month Treasury bill futures contracts. 
The Division Director, acting pursuant to 
the authority delegated by Commission 
Regulation 140.96, has determined that 
publication of the proposals for 
comment is in the public interest and is 
consistent with the option regulations 
and with the purposes of the Commodity 
Exchange Act.

Copies of the terms and conditions of 
the proposed CME option contracts will 
be available for inspection at the Office 
of the Secretariat, Commodity Futures 
Trading Commission, 2033 K Street,
NW., Washington, DC 20581. Copies of 
these materials can be obtained through 
the Office of the Secretariat by mail at 
the above address or by phone at (202) 
254-6314.

Other materials submitted by the 
CME in support of its applications for 
contract market designation may be 
available upon request pursuant to the 
Freedom of Information Act (5 U.S.C.
552) and the Commission’s regulations 
thereunder (17 CFR Part 145 (1985)), 
except to the extent they are entitled to 
confidential treatment as set forth in 17 
CFR 145.5 and 145.9. Requests for copies 
of such materials should be made to the 
FOI, Privacy and Sunshine Acts 
Compliance Staff of the Office of the 
Secretariat at the Commission’s 
headquarters in accordance with 17 CFR
145.7 and 145.8.

Any person interested in submitting 
written data, views or arguments on the 
terms and conditions of the proposed 
option contracts, or with respect to other 
materials submitted by the CME in 
support of its applications should send 
such comments to Jean A. Webb, 
Secretary, Commodity Futures Trading 
Commission, 2033 K Street, NW., 
Washington, DC 20581, by January 6,
1986.

Issued in Washington, DC, on December 30, 
1985 -
Paula A. Tosini,
Director. Division of Economic Analysis.
[FR Doc. 86-121 Filed 1-3-86; 8:45 am]
BILLING CODE 6351-01-M

to the eight permissible option designations noted 
above (49 FR 2752 (January 23,1984)). Under this 
amendment, the CME has been designated as a 
contract market for options on live cattle and live 
hog futures contracts.

DEPARTMENT OF EDUCATION

Secretary’s Discretionary Program for 
Mathematics, Science, Computer 
Learning, and Critical Foreign 
Languages

AGENCY: Department of Education. 
ACTION: Notice of final annual funding 
priorities, required activities, and 
restriction on the use of funds.

SUMMARY: The Secretary of Education 
(the Secretary) announces final annual 
funding priorities for nationally 
significant project grants under the 
Secretary’s Discretionary Program for 
Mathematics, Science, Computer 
Learning, and Critical Foreign 
Languages. The Secretary is reserving 
funds under this program for projects 
designed to enhance the professional 
status and improve the skills and 
qualifications of teachers, and to 
improve the quality of instruction in 
mathematics, science, computer 
learning, and foreign languages at the 
elementary and secondary school levels. 
EFFECTIVE DATE: The priorities 
established in this notice take effect 
either 45 days after publication in the 
Federal Register or later if the Congress 
takes certain adjournments. If you want 
to know the effective date of these 
priorities write or call the Department of 
Education contact person.
FOR FURTHER INFORMATION CONTACT: 
Patricia Alexander, Secretary’s 
Discretionary Programs, U.S.
Department of Education, 120019th 
Street, NW, Washington, DC. 20208. 
Telephone (202) 254-8227. 
SUPPLEMENTARY INFORMATION:

Program Information
The Education for Economic Security 

Act (EESA), Pub. L. 98-377 (20 U.S.C. 
3901-4074), was enacted “to improve the 
quality of mathematics and science 
teaching and instruction in the United 
States.”

Section 212 of Title II of the EESA (20 
U.S.C. 3972) addresses the importance of 
mathematics, science, computer 
learning, and foreign language 
competency by-authorizing the 
Secretary to make grants to State and 
local educational agencies, institutions 
of higher education, and nonprofit 
organizations, including museums, 
libraries, educational television stations, 
and professional mathematics, science 
and engineering societies and 
associations, for projects designed to 
have nationwide impact in these critical 
areas.

A notice of proposed funding 
priorities was published in the Federal
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Register on August 28,1985* (50 FR 
35028). An application notice for new 
award’s under this program was 
published in the same issue of the 
Federal R e n te r  (50 FR 35029). No 
substantive changes have beenmadtein 
these final funding priorities. Therefore, 
it will not be necessary for applicants to 
revise or resubmit their applications.
See 50 FR 35030 (Applicable 
Regulations, par. (bj).

Summary of Comments and Responses
A notice, o f proposed annual funding 

priorities, required activities, and 
restriction on the use of funds, was 
published in the Federal Register on 
August 28,1985 (50 FR 35028),

No comments were received in. 
response to this notice.
Funding Priorities

To address the need to improve the 
quality of teaching and instruction in 
mathematics, science, computer 
learning, and foreign languages, the 
Secretary is reserving funds under this 
program for projects that enhance the 
profesionalfem and improve the 
qualifications of teachers, and that 
improve instruction in mathematics, 
science, computer learning, and/or 
critical foreign languages.

The Secretary farther limits these 
priorities to activities that affect 
elementary and secondary education.

The Secretary is particularly 
interested in projects of national 
significance that can be demonstrated 
successfully in an individual school or 
school district Statewide or regional: 
projects are also welcome..

1. Improving the Quality o f Teaching. 
The Secretary expects to award ten to 
fifteen grants for projects that offer bold 
approaches to recruiting, inservice 
training, retraining, and retaining 
elementary and secondary teachers in 
the fields of mathematics, science, 
computer learning, and/or critical 
foreign languages.

The Secretary is particularly 
interested in. projects that:

• Provide opportunities to upgrade 
and enhance the knowledge and skills of 
teachers currently in the classroom;,

• Provide opportunities to recruit and 
train otherwise well qualified 
individuals who lack teaching 
certification or pedagogical preparation 
in these subjects; or

• Establish procedures to recognize 
and reward outstanding teachers.

Activities
Project activities may include, but are 

not limited tor
• The development of innovative 

approaches to recruiting qualified

content specialists' from- such sources as 
corporations, businesses', college 
faculties; government agencies, research 
facilities, college graduates who lack 
pedagogical- training, and the increasing 
pool of retired professionals, through 
such means as sabbaticals; exchange 
programs, accelerated training 
programs, and alternative certification 
programs.,

• The development of programs that 
recognize and reward outstanding 
teachers in mathematics», science, 
computer learning,, and/or foreign, 
languages by providing them with 
research:opportunities, sabbaticals, 
advanced, training in their fields,, or 
other means o f conferring increased 
status, new responsibility», and greater, 
financial remuneration.

• The establishment of collaborative 
partnerships between State and local 
educational agencies, colleges and 
universities, museums, and other 
nonprofit organizations to develop 
innovative teacher training programs.

The above examples are meant to 
illustrate the types of activities the 
Secretary is interested in supporting. 
Applicants are encouraged to submit 
proposals that expand upon, combine, or 
consider ideas other than; these 
examples.

It is expected that awards under this 
priority will range from.$50;000 to 
$150,080 each. Applicants may apply for 
funding,for a project that is up to 18 
months in duration.

2. Improving the Quality o f 
Instruction. The Secretary expects to 
award ten to fifteen grants for projects 
that develop approaches to 
strengthening and improving, the. content 
and coherence of the school curriculum 
in mathematics, science, computer 
learning, and/or critical foreign 
languages,, and to* upgrading and 
enhancing instructional materials 
(including textbooks and’ computer 
software)1 in the four subject areas.

The Secretary is particularly 
interested in projects that:

• Determine the extent to-which 
textbooks and other instructional 
materials include the most impoEtaai 
and up-to-date knowledge available;

• Evaluation the curriculum, course 
content, and graduation requirements to 
determine whether they ensure that 
students will be knowledgeable in 
mathematics, science, computer, 
learning, and foreign languages, and that 
high aptitude students have access to 
especially challenging courses; or

• Devefop new instructional 
approaches that promise to Improve 
teaching and increasing learning. (Please 
note: The Secretary discourages the use

of these funds for the development of 
instructional’materials).

Activities:
Project activities may include, but are 

not limited to:
• The establishment of partnerships 

between individual schools,. State and 
local educational agencies, colleges and 
universities, museums, libraries, and 
other nonprofit organizations to develop 
innovative approaches to upgrading 
instructional methods and materials.

• The development o f activities or 
programs by museums, libraries, and 
other eligible non-profit organizations 
that provide alternative or 
supplementary instruction to students 
and/or teachers in mathematics; 
science, computer learning, and/or 
foreign languages.

• The systematic review o f textbooks 
and other instructional materials to  
identify specific1 weaknesses such as 
limited coverage of important topics, 
inadequate scholarship, poor writing, or 
a lack of challenging material;

• The development of guidelines to be 
used by teachers, parents and education 
groups in reviewing textbooks and:other 
instructional materials.

• The development of guidelines or 
criteria that can be used by schools and 
school boards in reviewing and 
establishing curricula in mathematics; 
science, computer learning, and/or 
foreign languages.

The above examples are meant to 
illustrate the types o f activities the 
Secretary is interested in supporting. 
Applicants are encouraged to submit 
proposals that expand upon, combine, or 
consider ideas other than these 
examples.

It is expected that awards under this 
priority will range5 from $50,000 to 
$150,000» each. Applicants may apply for 
fundings for a project that is up to 18 
months in duration..

Competitive Preference
Section 212(b)(1) (20 U.S.C. 3972(b)(1))' 

of the EESA requires the Secretary to 
give special consideration^ to local 
educational agencies (LEAsJ, or 
consortia of LEAs, proposing to 
establish or improve magnet school 
programs for gifted and talented 
students, and applicants proposing to. 
provide special services to historically 
underserved and; underrepresented 
populations in the fields of mathematics 
and science.

Therefore, the Secretary will give a 
competitive preference of up to  ten 
additional points to those applicants 
whose projects, under either of the 
annual funding priorities, address one or
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both of the above areas of special 
consideration.
Required Activities

The Secretary requires, as a condition 
for funding under both priorities, that 
applicants agree to:

(a) Where appropriate, develop 
models for improving the qualify of 
teaching and instruction in mathematics, 
science, computer learning, and/or 
critical foreign language; and

(b) Provide a final case study of the 
project that is suitable for widespread 
distribution and possible utilization by 
individual schools, school districts, or 
education policy-makers.
Restriction on Use of Funds

Under 34 CFR 755.34, the Secretary 
may restrict the amount of grant funds 
used under this program to purchase 
equipment. For the purposes of this 
competition, no more than ten percent of 
the grant funds may be used to purchase 
equipment.

However, this restriction does not 
apply to the acquisition of laboratory 
supplies (e.g.„ chemicals for chemistry 
labs), provided that the costs of these 
supplies are reasonable and are 
necessary to carry out the project’s 
objectives and activities.

Program Authority: 20 U.S.C. 3972.
(Catalog of Federal Domestic Assistance 
Number 84.168, Secretary’s Discretionary 
Program for Mathematics, Science, Computer 
Learning, and Critical Foreign Languages)

Dated: December 31,1985.
William J. Bennett,
Secretary o f Education.
[FR Doc. 86-139 Filed 1-3-86; 8:45 am]
BILLING CODE 4000-01-M

Office of Educational Research and 
Improvement;

Unsolicited Proposal Program
ag en cy : Department of Education. 
action: Application Notice for New 
Awards Under the Unsolicited Proposal 
Program for Fiscal Year (FY) 1986.

Programmatic and Fiscal Information
Applications are invited for new 

projects under the Office of Educational 
Research and Improvement’s (OERI) 
Unsolicited Proposal Program.

In addition to conducting a program of 
soclicited research grants competitions, 
the Department encourages eligible 
parties to develop promising and fresh 
ideas relevant to the Office’s mission 
and to submit such ideas in unsolicited

proposal applications. The Secretary is 
seeking applications that propose work 
that is both significant and potentially 
useful for the betterment of knowledge 
and practice about American education.
Evaluation o f Proposals

The Secretary has not established 
particular areas of education or research 
as competive priorities for the 
Unsolicited Proposal Program for FY 
1986 as authorized by the regulations on 
Eligibility and Application for Research 
Grant Assistance at 34 CFR 
701.6(c)(2)(ii) and (iii) and the Education 
Department General Administrative 
Regulations at 34 CFR 75.105(c)(2). Each 
proposal will be evaluated accordng to 
the condition set forth in 34 CFR 
701.6(c)(2)(i) and the evaluation criteria 
set forth in 34 CFR 701.10(b).

Eligible Applicants
Eligible applicants for awards include 

any individual and any public or 
nonprofit private organization, 
institution, or agency found by the 
Secretary to be authorized and qualified 
by educational, scientific, or other 
relevant competence to carry out a 
proposed research project.
Available Funds

The estimated amount of funds 
avaialble for new awards under this 
program is $500,000.

The number and size of awards for 
unsolicited proposals funded in FY 1986 
will depend on a number of factors, 
including the quality of the proposals 
and the availability of resources. Only 
projects of the highest quality will be 
supported, whether or not the resources 
of the program are exhausted. The total 
amount allocated to the Unsolicited 
Proposal Program may be increased by 
the Secretary, based on the merits of 
applications received. The Secretary 
expects to make awards for a project 
period of approximately twelve (12} 
months.

Timing o f Awards
During FY 1986, the Secretary will 

evaluate all proposals which have been 
received. The Secretary may than make 
awards based on those evaluations. At 
his discretion, the Secretary may 
evaluate proposals and make awards 
several times during FY 1986.

Closing Date for Transmittal of 
Applications

Applications for unsolicited proposals 
must be mailed or hand delivered by 
July 31,1986.

Each late applicant will be notified 
that its application will not be 
considered during the FY 1986 
competition.

Applications sent by mail must be 
addressed to the United States 
Department of Education, OERI 
Unsolicited Proposal Clearinghouse, 
Room 619-J, Office of Educational 
Research and Improvement, 120019th 
Street, NW., Washington, DC 20208.

Applications that are had delievered 
must be taken to the United States 
Department of Education, OERI 
Unsolicited Proposal Clearinghouse, 
Room 619-J, Brown Building, 120019th 
Street, NW., Washington, DC.

The Unsolicited Proposal 
Clearinghouse will accept hand 
delivered applications between 8:00 am 
and 4:30 pm (Washington, D.C. time) 
daily, except Saturdays, Sundays, and 
Federal holidays.

Applicable Regulations
Regulations applicable to this program 

include the following;
(a) The regulations governing 

Eligibility and Application for Research 
Grant Assitancd in 34 CFR Parts 700 and 
701.

(b) The Education Department 
General Administrative Regulations 
(EDGAR) in 34 CFR Parts 74, 75, 77, and 
78.

Application Forms
The Department has no application 

forms or prescribed format for the 
unsolicited proposal program.
Applicants are encouraged to clearly 
label the application "Unsolicited 
Proposal” to insure efficient 
administrative processing of the 
application.

Further Information
For further information, contract Ms. 

Clara Copeland, Office of Research, 
Office of Educational Research and 
Improvement, United States Department 
of Education, 120019th Street, NW.,
Mail Stop Number 1805, Washington,
DC 20208. Telephone Number (202) 254- 
5407.

Program Authority: (20 U.S.C. 1221e).
Dated: December 30,1985.

Chester E. Finn, Jr.,
Assistant Secretary, Educational Research 
and Improvement.
(FR Doc. 86-138 Filed 1-3-86; 8:45 am]
BILUNG  CODE 4000-01-M
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DEPARTMENT OF ENERGY

Office of Assistant Secretary for 
International Affairs and Energy 
Emergencies

Atomic Energy Agreements, Proposed 
Subsequent Arrangement; European 
Energy Community

Pursuant to section 131 of the Atomic 
Energy Act of 1954, as amended (42 
U.S.C. 2160) notice is hereby given of a 
proposed “subsequent arrangement” 
under the Additional Agreement for 
Cooperation between the Government of 
the United States of America and the 
European Atomic Energy Community 
(EURATOM) concerning Peaceful Uses 
of Atomic Energy, as amended, and the 
Agreement for Cooperation between the 
Government of the United States of 
America and the Government of Sweden 
concerning Peaceful Uses of Nuclear 
Energy.

The Subsequent arrangement to be 
carried out under the above-mentioned 
agreements involves approval of the 
following retransfer:

RTD/SW(EU)-134, for the retransfer of 
45,605 kilograms of uranium, containing 1,440 
kilograms of uranium-235 (3.16% enrichment) 
from France to Sweden, for use as fuel in the 
Baresbaek I and II power reactors.

In accordance with Section 131 of the 
Atomic Energy Act of 1954, as amended, 
it has been determined that this 
subsequent arrangement will not be 
inimical to the common defense and 
security.

This subsequent arrangement will 
take effect no sooner than fifteen days 
after the date of publication of this 
notice.

For the Department of Energy.
Dated: December 31,1985.

George J. Bradley, Jr.,
Acting Assistant Secretary for International 
Affairs and Energy Emergencies.
[FR Doc. 86-192 Filed 1-3-86; 8:45 am]
BILLING CODE 6450-01-M

Economic Regulatory Administration

Empire Gas Corp.; Acting on Consent 
Order
a g e n c y : Economic Regulatory 
Administration [ERA], DOE.
ACTION: Adoption of proposed consent 
order as final order.

s u m m a r y : The Department of Energy 
[DOE] hereby gives the notice required 
by 10 CFR 205.199J that it has adopted 
as final the Consent Order with Empire 
Gas Corporation [Empire], executed on 
October 30,1985 and published for

comment in 50 FR 46819 on November
13,1985. The Consent Order resolves a 
Proposed Remedial Order [PRO], Case 
Number HRO-0250, in which the 
Economic Regulatory Administration 
[ERA] alleged violations of $818,412.00, 
plus interest raising the total to $1.6 
million. In settlement of the allegations 
contained in the PRO, and to resolve the 
issue of Empire’s compliance with the 
Federal petroleum price and allocation 
regulations for the period August 19, 
1973 through January 27,1981, Empire 
has agreed to pay the sum of $925,000.00 
to DOE. ERA will then initiate a special 
refund proceeding under 10 CFR Part 
205, Subpart V.

As required by § 205.199J, DOE 
provided a period of not less than thirty 
days following publication of the notice 
of Proposed Consent Order for the 
submission of comments. ERA received 
one comment, which arrived late, 
supporting ERA’s determination to seek 
a Subpart V special refund proceeding. 
Accordingly, ERA has determined that 
the Consent Order should be made final 
without modification. The Consent 
Order becomes effective as a Final 
Order of the DOE on the date of the 
publication of this notice.
FOR FURTHER INFORMATION CONTACT: 
Leslie Wm. Adams, Assistant Chief 
Counsel for Administrative Litigation, 
Economic Regulatory Administration, 
RG-15, Room 3H-017, U.S. Department 
of Energy, Washington, DC 20585, (202) 
252-4387.

Copies of the Consent Order may be 
received free of charge by written 
request to: Empire Consent Order 
Request, Administrative Litigation 
Division, Economic Regulatory 
Administration, RG-15, Room 3H-017, 
Forrestal Building, 1000 Independence 
Avenue, SW., Washington DC 20585.

Copies may also be obtained in 
person at the same address or at the: 
Freedom of Information Reading Room, 
Room IE-190, Forrestal Building, 1000 
Independence Avenue, SW., 
Washington, DC.
SUPPLEMENTARY INFORMATION: On 
November 13,1985, DOE published 
notice in the Federal Register at pages 
46,819 through 46,820, announcing the 
execution of a proposed Consent Order 
between Empire and DOE. In 
compliance with DOE Regulations, that 
Notice, and a Press Release issued 
December 4,1985, summarized the 
Consent Order and the facts behind it. 
The Notice and Press Release also gave 
instructions for obtaining copies of the 
Consent Order.

The Consent Order can be 
summarized as follows:

1. Empire and DOE resolve: (1) An 
audit conducted by the DOE, which 
resulted in the issuance of a Proposed 
Remedial Order to Empire on August 20, 
1984 alleging violations of the Federal 
petroleum price and allocation 
regulations during the period May 1978 
through February 1979, and (2) Empire’s 
compliance with these regulations 
during the remainder of the period 
August 19,1973 through January 27,
1981.

2. Empire will pay $325,000 to DOE 
within 10 days of the effective date of 
this Consent Order, and two payments 
of $300,000 each, plus interest at the rate 
of 10.44%, not later than March 1,1986 
and June 1,1986. The funds will be 
deposited in escrow for disposition by 
the DOE. ERA has determined that it 
will petition to initiate a special refund 
proceeding under 10 CFR Part 205, 
Subpart V to determine the appropriate 
distribution of the funds.

3. Empire and DOE release each other 
from further liability for the matters 
covered by the Consent Order. DOE 
agrees not to seek penalties.

4. The Consent Order also provides 
details concerning the confidentiality of 
the audit date, further recordkeeping, 
enforcement of the Consent Order and 
further action in the event of 
concealment or misrepresentation. The 
Consent Order does not constitute an 
admission by Empire or a finding by 
DOE of a violation of the Federal 
petroleum price and allocation statutes 
or regulations.

As note, the only comment received 
supported the use of a Subpart V special 
refund proceeding. Accordingly, ERA 
has determined to adopt the Proposed 
Consent Order, without modification, as 
a final order of the DOE, pursuant to 10 
CFR § 205.199J. The Consent Order i 
becomes effective upon publication of 
this notice.

Issued in Washington, DC, December 17, 
1985.
Carl A. Corrallo,
C hief Counsel, Economic Regulatory 
Administration.
[FR Doc. 86-188 Filed 1-3-86; 8:45 am]
BILLING CODE 6450-01-M

Texas Pacific Oil Co., Inc.; Proposed 
Consent Order

AGENCY: Economic Regulatory 
Administration, Doe.
ACTION: Notice of proposed consent 
order and opportunity for comment.

s u m m a r y : The Economic Regulatory 
Administration (ERA) of the Department 
of Energy (DOE) announces a proposed
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Consent Order for $1,300,000 with Texas 
Pacific Oil Company, Inc. and provides 
an oppportunity for public comment on 
the terms and conditions of the 
proposed Consent Order. 
d a t e : Comments by: February 5,1986. 
ADDRESS: Send comments to: Texas 
Pacific Consent Order Comments, Office 
of the Chief Counsel for Administrative 
Litigation, Economic Regulatory 
Administration, Department of Energy, 
1000 Independence Avenue, SW„ 
Washington, DC 20585.
FOR FURTHER INFORMATION CONTACT: 
Alan R. Fedman, Office of 
Administrative Litigation, Economic 
Regulatory Administration, Department 
of Energy, 1000 Independence Avenue, 
SW., Washington, DC 20585. Copies of 
the proposed Consent Order may be 
obtained free of charge by writing or 
calling this office (202/252-2856). 
SUPPLEMENTARY INFORMATION: On 
December 12,1985, the ERA executed a 
proposed Consent Order with Texas 
Pacific Oil Company, Inc. Under 10 CFR 
205.199j(b), a proposed Consent Order 
which involves the sum of $500,000 or 
more, excluding interest and penalties, 
becomes effective no sooner than 
February 5,1985, requesting comments 
concerning the proposed Consent Order. 
Although ERA has signed and 
tentatively accepted the proposed 
Consent Order, the ERA may, after 
consideration of the comments it 
receives, withdraw its acceptance and, 
if appropriate, attempt to negotiate a 
modification of the Consent Order, or 
issue the Consent Order as signed.

I. Background
During the period September 1,1973 

through December 31,1975, Texas 
Pacific Oil Company, Inc. (Texas 
Pacific) owned and operated working 
interests in the W. W. McClure, J. W. 
Tharp, and Rosa Baranett “A” 
properties located in Texas, and the 
Southwest Eaton property located in 
New Mexico. Accordingly, Texas Pacific 
was a "producer” of crude oil, as 
defined in 10 CFR 212.31, and was 
subject to the regulations governing first 
sales of domestic crude oil in 10 CFR 
Part 212, Subpart D. The ERA conducted 
an audit of the sales of crude oil made 
during this period by Texas Pacific from 
those properties. The audit concluded 
that these sales were made at prices in 
excess of the maximum lawful ceiling 
prices provided by Subpart D.

On December 15,1978, DOE issued a 
Proposed Remedial Order (PRO) to 
Texas Pacific. The PRO alleged that 
Texas Pacific caused overcharges in the 
amount of $735,438.64 during the audit 
period attributable to sales from the four

properties described above. The PRO 
also ordered Texas Pacific to determine 
the amount of overcharges occurring 
since the end of the audit period and to 
refund these amounts. Texas Pacific 
filed a Notice of Objection to the PRO 
on December 27,1978. Texas Pacific’s 
Statement of Objections (S/O) to the 
PRO was filed on February 27,1979. In 
its S/O, Texas Pacific objected to the 
property designations relied on by ERA 
in calculating overcharges and raised 
several additional defenses which it 
claimed reduced its liability for 
overcharges.

After considering briefs and oral 
argument by ERA and Texas Pacific 
DOE’s Office of Hearings and Appeals 
issued the PRO as a Remedial Order 
(RO) on October 27,1984. In the RO, 
OHA rejected Texas Pacific’s multiple 
property treatment for the Eaton and 
Barnett properties. OHA determined, 
however, that separate properties 
existed at the McClure and Tharp tracts 
and that each of these tracts should both 
be treated as two properties. Under this 
decision, Texas Pacific’s liability, 
inclusive of interest and continuing • 
violations, is approximately $2,400,000. 
On December 19,1984, Texas Pacific 
appealed this decision to the Federal 
Energy Regulatory Commission.

Throughout the foregoing proceeding, 
Texas Pacific has claimed that its 
treatment of its operated leases as 
multiple properties was consistent with 
the crude oil provisions of the 
Mandatory Petroleum Price Regulations. 
In taking this position, Texas Pacific 
contends that it has met the factual 
criteria necessary to qualify for several 
of the exceptions to the property 
definition. Based on an analysis of the . 
firm’s arguments and the entire record in 
this proceeding, and in light of the 
expense to the government associated 
with any additional litigation, ERA 
believes that a payment of $1.3 million is 
a satisfactory compromise of the issues 
raised in this audit. This amount 
includes interest.
II. The Consent Order

The proposed Consent Order has been 
entered into in order to resolve all civil 
and administrative disputes, claims, and 
causes of action by DOE relating to 
Texas Pacific’s compliance with the 
federal petroleum price and allocation 
regulations during the period August 19, 
1973 through January 28,1981. Although 
Texas Pacific contends that in all 
respects it correctly construed and 
applied the applicable regulations,
Texas Pacific has entered into this 
proposed Consent Order to a void the 
expense of litigation and the disruption 
of business. DOE believes the proposed

Consent Order is in the public interest 
and provides a satisfactory resolution of 
the issues raised by the audit.
III. Refunds

Under the terms of the proposed 
Consent Order,, Texas Pacific shall pay 
to DOE the sum of $1,300,000 in a single 
payment to be made thirty days from the 
date the consent order becomes final. 
The refund will be deposited in a 
suitable account for appropriate 
distribution by DOE.
IV. Submission of Written Comments

Interested persons are invited to 
submit written comments concerning the 
terms and conditions of this proposed 
Consent Order to the address given 
above. The ERA will consider all 
comments it receives by 4:30 P.M., local 
time, on the 30th day after the date of 
publication of this notice.

Any information or data considered 
confidential by the person submitting it 
must be identified as such in accordance 
with the procedures in 10 CFR 205.9(f).

Issued in Washington, DC, on the 23d day 
of December 1985.
Car! A. Corrallo,
Chief Counsel for Adm inistrative Litigation, 
Economic Regulatory Administration,
[FR Doc. 86-189 Filed 1-3-86; 8:45 am)
BILLING CODE 6450-01-M

[ERA Docket No. 85-40-NG]

Tennessee Gas Pipeline Co.; 
Application To Import Natural Gas 
From Canada

AGENCY: Economic Regulatory 
Administration, Energy.
ACTION: Notice of Application for 
Blanket Authorization to Import Natural 
Gas from Canada for Short-Term and 
Spot Sales.

SUMMARY: The Economic Regulatory 
Administration (ERA) of the Department 
of Energy (DOE) gives notice of receipt 
on December 18,1985, of the application 
of Tennessee Gas Pipeline Company 
(Tennessee), a division of Tenneco, Inc., 
for blanket authorization to import from 
Canada up to 200 Bcf of natural gas over 
a two-year period beginning on the date 
of first delivery. The gas would be 
purchased from various Canadian 
sellers on a spot or short-term basis 
either on Tennessee’s own account for 
its system supply or on behalf of 
customers. Tennessee proposes to buy 
Canadian spot gas only if the price plus 
transportation costs is lower than the 
rest of other available gas supplies. 
Tennessee proposes to file quarterly 
reports with the ERA giving the specific
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terms of each import sale, including the 
price and volumes.

The application is filed with the ERA 
pursuant to section 3 of the Natural Gas 
Act and DOE Delegation Order No. 
0204-111. Protests, motions to intervene, 
notices of intervention, and written 
comments are invited. 
d a t e : Protests, motions to intervene or 
notices of intervention, as applicable, 
and written comments are to be filed no 
later than 4:30 p.m., on February 5,1986. 
FOR FURTHER INFORMATION CONTACT: 
Norman Breckner, Natural Gas Division, 

Office of Fuels Programs, Economic 
Regulatory Administration, Forrestal 
Building, Room GA-076,1000 
Independence Avenue, SW., 
Washington, DC 20585, (202) 252-9482 

Diane Stubbs, Office of General 
Counsel, Natural Gas and Mineral 
Leasing, U.S. Department of Energy, 
100 Independence Ave., SW.,
Forrestal Building, Room 6E-042, 
Washington, DC 20585, (202) 252-6667.

SUPPLEMENTARY INFORMATION: The 
decision on this application will be 
made consistent with the DOE’s gas 
import policy guidelines, under which 
the competitiveness of an import 
arrangement in the markets served is the 
primary consideration in determining 
whether it is in the public interest (49 FR 
6684, February 22,1984). Parties that 
may oppose this application should 
comment in their responses on the issue 

•of competitiveness as set forth in the 
policy guidelines. The applicant asserts 
that this import arrangement is 
competitive. Parties opposing the 
arrangement bear the burden of 
overcoming this assertion.

Public Comment Procedures
In response to this notice, any person 

may file a protest, motion to intervene, 
or notice of intervention, as applicable, 
and written comments. Any person 
wishing to become a party to the 
proceeding and to have the written 
comments considered as the basis for 
any decision on the application must, 
however, file a motion to intervene or 
notice of intervention, as applicable.
The filing of a protest with respect to 
this application will not serve to make 
the protestant a party to the proceeding, 
although protests and comments 
received from persons who are not 
parties will be considered in 
determining the appropriate procedural 
action to be taken on the application.
All protests, motions to intervene, 
notices of intervention, and written 
comments must meet the requirements

that are specified by the regulations in 
10 CFR part 590. They should be filed 
with the Natural Gas Division, Office of 
Fuels Programs, Economic Regulatory 
Administration, Room GA-076, RG-23, 
Forrestal Building, 1000 Independence 
Avenue, SW., Washington, DC 20585. 
They must be filed no later than 4:30 
p.m., February 5,1986.

The Administrator intends to develop 
a decisional record on the application 
through responses to this notice by 
parties, including the parties’ written 
comments and replies thereto.
Additional procedures will be used as 
necessary to achieve a complete 
understanding of the facts and issues. A 
party seeking intervention may request 
that additional procedures be provided, 
such as additional written comments, an 
oral presentation, a conference, or a 
trial/type hearing. Any request to file 
additional written comments should 
explain why they are necessary. Any 
request for an oral presentation should 
identify the .substantial question of fact, 
law, or policy at issue, show that it is 
material and relevant to a decision in 
the proceeding, and demonstrate why an 
oral presentation is needed. Any request 
for a conference should demonstrate 
why the conference would materially 
advance the proceeding. Any request for 
a trial-type hearing must show that there 
are factual issues genuinely in dispute 
that are relevant and material to a 
decision and that a trial-type hearing is 
necessary for a full and true disclosure 
of the facts.

If an additional procedure is 
scheduled, the ERA will provide notice 
to all parties. If no party request 
additional procedures, a final opinion 
and order may be issued based on the 
official record, including the application 
and responses filed by parties pursuant 
to this notice, in accordance with 10 
CFR 590.316.

A copy of Tennessee’s application is 
available for inspection and copying in 
the Natural Gas Division Docket Room 
GA-076-A, at the above address. The 
docket room is open between the hours 
of 8:00 a.m. and 4:30 p.m., Monday 
through Friday, except holidays.

Issued in Washington, DC, December 31, 
1985.
Robert L. Davies,

Director, Office of Fuels Programs, Economic 
Regulatory Administration.
[FR Doc. 86-190 Filed 1-3-86; 8:45 am]
BILLING CODE 6450-01-M

Federal Energy Regulatory 
Commission
[IR —000—1111; IR -0 00 -7 72 ; IR -0 00-1 51; IR -  
00 0-433
City of Longmont, CO; City of 
Loveland, CO; Town of Estes Park, CO; 
City of Fort Collins, CO; Requests for 
Waiver

December 30,1985.
Notice is hereby given that the four 

nonregulated utilities identified above 
have filed pursuant to § 292.403 of the 
Commission’s regulations for waiver of 
certain requirements established by the 
Commission under Section 210 of the 
Public Utility Regulatory Policies Act of 
1978 (PURPA). These entities seek a 
waiver of the requirement that they 
implement the provisions of § 292.303(a) 
of the Commission’s regulations (18 CFR 
Part 292, Subpart C).

Each of the nonregulated electric 
utilities has provided public notice in its 
service area of its intent to request this 
waiver and has requested comments 
from any interested person. Each utility 
has requested a waiver from § 292.303(a) 
of the Commission’s regulations under 
18 CFR Part 292, Subpart C which would 
require these utilities to purchase any 
power made available from any 
qualifying facility either directly or 
indirectly. Each utility has arranged for 
the Platte River Power Authority, their 
jointly-owned agent and instrumentality 
and all-requirements wholesale supplier, 
to make purchases from qualifying 
facilities on their behalf. The Platte 
River Power Authority has duly 
implemented the Commission’s PURPA 
regulations, having filed its 
implementation plan (IR-000-599) on 
March 24,1981. Given this arrangement, 
the applicants believe that direct 
purchases are not necessary to 
encourage cogeneration and small 
power production and are not otherwise 
required by § 210 of PURPA.

Any person desiring to be heard or to 
protest any of the above filings should 
file a motion to intervene or protest with 
the Federal Energy Regulatory 
Commission, 825 North Capitol Street, 
NE, Washington, DC 20426, in 
accordance with Rules 211 and 214 of 
the Commission’s Rules of Practice and 
Procedure (18 CFR 385.211, 385.214). All 
such motions or protests should be filed 
with thirty (30) days of publication of 
notice in the Federal Register, and 
should reference the applicable docket 
number or numbers. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make
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protestants parties to the proceedings. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of these filings are on file with the 
Conjmission and are available for public 
inspection. *
Kenneth F. Plumb,
Secretary.
[FR Doc. 86-126 Filed 1-3-86; 8:45 am]
BILLING CODE 6717-01-M

[D o cket No. E S 8 6 -2 3 -00 0 ]

Gulf States Utilities Co.; Application
December 31,1985.

Take notice that on December 19,
1985, Gulf States Utilities Company 
(Applicant) filed an application seeking 
an order under § 204(a) of the Federal 
Power Act authorizing the Applicant to 
issue up to $100,000,000 Principal 
Amount of First Mortgage Bonds and 
seeking exemption from competitive 
bidding requirements.

Any person desiring to be heard or to 
make any protest with reference to the 
Application should, on or before January
17,1986, file with the Federal Energy 
Regulatory Commission, Washington,
DC 20426, petitions or protests in 
accordance with the Commission’s 
Rules of Practice and Procedure (18 CFR 
385.211 and 385.214). All protests filed 
with the Commission will be considered 
by it in determining the appropriate 
action to be taken but will not serve to 
make the protestants parties to the 
proceedings. Persons wishing to become 
parties to a proceeding or to participate 
as a party in any hearing therein must 
file petitions to intervene in accordance 
with the Commission’s Rules. The 
application is on file and available for 
public inspection.
Kenneth F. Plumb,
Secretary.
[FR Doc. 86-127 Filed 1-3-86; 8:45 am]
BILLING CODE 6717-01-M

[Project Nos. 8323-001, e t al.]

City of Leesburg, Florida, et al.; 
Surrender of Preliminary Permits
December 31,1985.

Take notice that the following 
preliminary permits have been 
surrendered effective as described in 
Standard Paragraph I at the end of this 
notice.
1. City of Leesburg, Florida 
[Project No. 8323-001]

Take notice that the City of Leesburg, 
Florida, Permittee for the proposed Moss 
Bluff Hydro Project No. 8323, has 
requested that its preliminary permit be
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terminated. The permit was issued on 
November 29,1984, and would have 
expired April 30,1986. The project 
would have been located on the 
Oklawaha River near the City of 
Leesburg, Marion County, Florida. The 
Permittee cites that the proposed project 
is not economically feasible as the basis 
for the surrender request.

The Permittee filed the request on 
November 7,1985.

2. City of Yakima, Washington 
[Project No. 8154-003]

Take notice that the City of Yakima, 
Washington, Permittee for the 
Rattlesnake Creek Project No. 8154, has 
requested that its preliminary permit be 
terminated. The preliminary permit for 
Project No. 8154 was issued on 
September 24,1984, and would have 
e'xpired on August 31,1986. The project 
would have been located on Rattlesnake 
Creek in Yakima County, Washington.

The Permittee filed the request on 
November 26,1985.

r 3. Enertech, Inc.
[Project No. 8044-003]

Take notice that Enertech, Inc., 
Permittee for the Upper and Lower Mesa 
Falls Project No. 8044, has requested 
that its preliminary permit be 
terminated. The preliminary permit for 
Project No. 8044 was issued on May 14, 
1985, and would have expired on April
30,1987. The project would have been 
located on Henry’s Fork in Fremont 
County, Idaho.

The Permittee filed the request on 
November 4,1985.

4. Gilead Power Company 
[Project No. 7913-001]

Take notice that the Gilead Power 
Company, Permittee for the Gilead 
Project No. 7913, located on the 
Androscoggin River in Oxford County, 
Maine has requested that its preliminary 
permit be terminated. The permit was 
issued on December 20,1984, and would 
have expired November 30,1986. The 
Permittee states that analysis of the 
Gilead Project did not indicate 
feasibility for developoment.

The Permittee filed the request on 
December 2,1985.

5. Guilford Industries, Inc.
[Project No. 8318-001]

Take notice that the Guilford 
Industries, Inc., Permittee for the 
Newport Project No. 8318, located on the 
East Branch of the Sebasticook River in 
Penobscot County, Maine has requested 
that its preliminary permit be 
terminated. The permit was issued on 
November 27,1984, and would have

expired April 30,1986. The Permittee 
states that analysis of the Newport 
project did not indicate feasibility for 
development.

The Permittee filed the request on 
December 3,1985.

6. Hudson River—Black River 
Regulating District
[Project No. 6366-002]

Take notice that the Hudson River— 
Black River Regulating District,
Permittee for the Indian Lake Project No. 
6366, has requested that the preliminary 
permit be terminated. The preliminary 
permit for Project No. 6366 was issued 
on June 7,1985, and would have expired 
on November 30,1986. The project 
would have been located on the Indian 
River, in Hamilton County, New York.

The Permittee filed the request on 
November 5,1985.

7. James W. Caples 
[Project No. 8194-008]

Take notice that James W. Caples, 
Permittee for the Napias Creek Project 
No. 8194, has requested that his 
preliminary permit be terminated. The 
preliminary permit for Project No. 8194 
was issued on September 24,1984, and 
would have expired on February 28,
1986. The project would have been 
located on Naples Creek in Lemhi 
County, Idaho.

the Permittee filed the request on 
November 12,1985.

8. PRODEK, Inc.
[Project No. 8576-001]

Take notice that PRODEK, Inc., 
Permittee for the proposed Stillhouse 
Hollow Dam Water Hydro Project No. 
8576, has requested that its preliminary 
permit be terminated. The permit was 
issued on March 14,1985 and would 
have expired February 28,1987. The 
project would have been located on the 
Lampasas River near Belton, Bell 
County, Texas. The Permittee cites that 
the proposed project is not economically 
feasible as the basis for the surrender 
request.

The Permittee filed the request on 
December 2,1985.

9. Price City 
[Project No. 8077-001]

Take notice that Price City, Permittee 
for the proposed Scofield Water Power 
Project No. 8077, has requested that its 
preliminary permit be terminated. The 
preliminary permit was issued on 
August 20,1984, and would have expired 
on January 31,1985. The project would 
have been located on the Price River in 
Carbon County, Utah.



430 Federal Register / Vol. 51, No. 3 / Monday, January 6, 1986 / Notices

The Permittee filed the request on 
October 22,1985.

10. White Chuck Water Company 
[Project No. 5773-001] .

* Take notice that White Chuck Water 
Company, Permittee for the White 
Chuck River No. 1 Project No. 5773, has 
requested that its preliminary permit be 
terminated. The preliminary permit for 
Project No. 5773 was issued on August
29.1985, and would have expired on July
31.1988. The project would have been 
located on the White Chuck River in 
Snohomish County, Washington.

The Permittee filed the request on 
December 2,1985.

11. White Chuck Water Company 
[Project No. 5774-001]

Take notice that White Chuck Water 
Company, Permittee for the White 
Chuck River No. 2 Project No. 5774. has 
requested that its preliminary permit be 
terminated. The preliminary permit for 
Project No. 5774 was issued on August
29.1985, and would have expired on July
31.1988. The project would have been 
located on the White Chuck River in 
Snohomish County, Washington.

The Permittee filed the request on 
December 2,1985.

Standard Paragraphs
I. The preliminary permit shall remain 

in effect through the thirtieth day after 
issuance of this notice unless that day is 
a Saturday, Sunday or holiday as 
described in 18 CFR 385.2007 in which 
case the permit shall remain in effect 
through the first business day following 
that day. New applications involving 
this project site, to the extent provided 
for under 18 CFR Part 4, may be filed on 
the next business day.
Kenneth F. Plumb,
Secretary.
[FR Doc. 86-178 Filed 1-3-86; 8:45 am]
BILLING CODE 6717-01-M

[Docket No. RP85-150-004]

Natural Gas Pipeline Co., of America; 
Motion to Make Suspended Tariff 
Sheets Effective

December 30,1985.
Take notice that on December 20, 

1985, Natural Gas Pipeline Company of 
America (Natural) filed at Docket No. 
RP85-150 with the Federal Energy 
Regulatory Commission a Motion to 
Make Suspended Tariff Sheets Effective 
January 1,1986. By agreement with its 
customers and as stated in its motion to 
Defer Hearing and for Expedited 
Consideration filed November 12,1985, 
Natural proposed that the Base Rates to

be effective at the termination of the 
suspension period would be at the lower 
levels set out in its Stipulation and 
Agreement submitted in this proceeding 
to the Commission on November 8,1985, 
pursuant to Commission Rule 602 (18 
CFR 385.102).

In addition, Natural filed a revised 
GRI surcharge of 1.31$ per Mcf to be 
effective January 1,1986, pursuant to 
section 26 of its General Terms and 
Conditions. Natural states that the 1.31$ 
per Mcf surcharge is in accordance with 
the Commission’s Opinion No. 243, 
issued September 26,1985, in Docket 
with the Commission’s Opinion No. 243, 
issued September 26,1985, in Docket No. 
RP85-154-000, which approved a GRI 
Funding Unit of 1.35$ per Mcf. Under 
Natural’s billing basis of 14.65 psia at 
1000 Btu, the approved- GRI Funding Unit 
Converts to 1.31$ per Mcf.

Natural states that copies of this filing 
have been served on all of its 
jurisdictional customers, all parties at 
Docket No. RP85-150, and interested 
state commissions.

Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
DC 20426, in accordance with § § 385.214 
and 385.211. All such motions or protests 
must be filed on or before January 6, 
1986. Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a motion to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection.
Kenneth F. Plumb,
Secretary.
[FR Doc. 86-126 Filed 1-3-86; 8:45 am]
BILLING CODE 6717-01-M

[Docket No. EL85-19-103]

Salmon River Basin, ID; Availability of 
an Environmental Assessment for the 
Resource Sort Phase of the Salmon 
River Basin Cluster Impact 
Assessment Procedure

December 30,1985.
As part of the Commission Staffs 

Cluster Impact Assessment Procedure, 
an environmental assessment for the 
Resource Sort Phase has been prepared 
on the subject river basin.

A copy of this document is available 
for review in the Commission’s Division 
of Public Information, Room 1000, 825

North Capitol Street, NE., Washington, 
DC 20426.
Kenneth F. Plumb,
Secretary.
[FR Doc. 86-129 Filed 1-3-86; 8:45 am] 
BILLING CODE 6717-01-M

[Docket No. GP86-8-000]

Transcontinental Gas Pipe Line Corp., 
and Transco Gas Supply v. American 
Petrofina Co. of Texas, Fina Oil and 
Gas, Inc. and Petrofina Delaware, Inc.; 
Complaint and Petition for Declaratory 
Order

Issued: December 30,1985.

On November 7,1985, 
Transcontinental Gas Pipe Line 
Corporation and Transco Gas Supply 
Corporation (Transco) filed a complaint 
against American Petrofina Company of 
Texas, Fina Oil and Gas, Inc. and 
Petrofina Delaware, Inc. (Fina). Transco 
requests that the Federal Energy 
Regulatory Commission (Commission) 
find that a violation of section 504(a)(1) 
of the Natural Gas Policy Act of 1978 
(NGPA), 15 U.S.C. 3414(a)(1) (1982)., 
would result if Fina were to receive the 
take-or-pay payments for natural gas 
that it has demanded. Transco further 
requests that the Commission issue a 
declaratory order to terminate the 
controversy between Fina and Transco 
and to remove uncertainty.

As one basis for its complaint,
Transco states that if it were to make 
take-or-pay payments to Fina, Transco 
could not recoup all of these payments 
by later taking delivery of sufficient gas 
volumes from Fina. The receipt of 
additional value in the form of take-or- 
pay payments that cannot be recouped, 
asserts Transco, increases the price 
actually received by Fina above the 
price permitted under the NGPA. Even 
where payments are recouped, states 
Transco, the time value of the money 
advanced effectively raises the prices of 
gas above the applicable regulatory 
price ceilings.

As another basis of its complaint, 
Transco states that Fina violated 18 CFR 
154.103 (1985). This regulation requires 
that a five-year make-up period be 
accorded buyers in which to recoup gas 
paid for but not yet taken. Transco 
asserts that although its contracts with 
Fina provide on their face for a five-year 
recoupment period, the small amount of 
gas reserves in the properties at issue 
render such recoupment impossible. 
Transco concludes that the recoupment 
provisions are therefore illusory and do 
not comply with the intent of § 154.103 
of the Commission’s regulations.
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Transco additionally requests the 
Commission to issue a declaratory 
order:

a. Finding that the maximum lawful 
price ceilings established under Title I of 
the NGPA would be exceeded if Fina 
were to receive take-or-pay payments 
for natural gas that may not be recouped 
by Transco;

b. Removing uncertainty as to whether 
maximum lawful price ceilings 
established under Title I of the NGPA 
would be exceeded if Fina were to 
receive take-or-pay payments for 
natural gas, even if such payments could 
be made up by Transco;

c. Finding that the take-or-pay and 
makerup provisions contained in the 
Fina contracts do not comply with the 
intent of § 154.103 of the Commission’s 
regulations, 18 CFR 154.103 (1985); and

d. Any other findings which the 
Commission may deem appropriate or 
relevant to the underlying controversry 
between Transco and Fina.

Any person who desires to be heard 
or to make protest to the complaint and 
petition for declaratory order should file, 
within 30 days after this notice is 
published in the Federal Register, with 
the Federal Energy Regulatory 
Commission, 825 North Capitol Street, 
NE., Washington, DC 20426, a motion to 
intervene or a protest in accordance 
with the requirements of Rules 211 or 
214 of the Commission’s Rules of 
Practice and Procedure (18 CFR 385.211 
and 385.214 (1985)). All protests filed 
will be considered but will not make the 
protestants parties to the proceeding. 
Answers to the complaint shall be made 
under Rules 206 and 213 (18 CFR 385.206 
and 385.213 (1985)).
Kenneth F. Plumb,
Secretary.
[FR Doc. 86-130 Filed 1-3-86; 8:45 am]
BILLING-CODE 6717-01-M

[Docket No. RM85-1-000 (Parts A-D)]

Regulation of Natural Gas Pipelines 
After Partial Decontrol; Natural Gas 
Pipeline Co. of America

Issued: December 20,1985.

AGENCY: Federal Energy Regulatory 
Commission, Energy.
ACTION: Order denying request for 
clarification.

s u m m a r y : On October 9,1985, the 
Commission issued Order No. 436, a 
Final Rule amending its regulations in 
among others, Part 284, 50 FR 42408 
(Oct. 18,1985). In amending its 
regulations in this part, the 
Commmission adopted a simplified 
transportation program, including

blanket certificates under section 7 of 
the Natural Gas Act, and transportation 
programs under section 311 of the 
Natural Gas Policy Act of 1978. In 
response to a petition filed by Natural 
Gas Pipeline Company of America, the 
Commission issues this order clarifying 
Order No. 436.
EFFECTIVE d a t e : The amendments to 
Part 284 were effective October 9,1985.
FOR FURTHER INFORMATION CONTACT: 
Sharon Schellhardt, Federal Energy 
Regulatory Commission, 825 North 
Capitol Street, NE., Washington, DC 
20426, (202) 357-8574.
SUPPLEMENTARY INFORMATION:

Order Denying Request for Clarification
Before Commissioners: Raymond J. 

O’Connor, Chairman; A. G. Sousa, Charles G. 
Stalon, Charles A. Trabandt and C. M.
Naeve.

On November 25,1985, Natural Gas 
Pipeline Company of America filed a 
request for clarification of the 
Commission’s Regulations. Specifically, 
Natural requests clarification of the 
transitional provisions of § 284.105.

Natural entered into two 
transportation agreements with GHR 
Transmission Corporation (GHR), an 
intrastate pipeline company. Under the 
first agreement, dated April 12,1984, 
Natural agreed to transport up to 100,000 
MMBtu’s of gas per day for two years, 
and 50,000 MMBtu’s of gas per day for 
three years thereafter, subject to the 
receipt of section 7(c) or section 311(a) 
transportation approval from the 
Commission. The parties, however, 
never filed for a long-term authorization 
of this transportation arrangement.

Under the second transportation 
agreement, Natural agreed to provide 
transportation service under the self- 
implementing provisions of Subpart B of 
Part 284 of the Commission’s 
Regulations until the earlier or (1) the 
date of acceptance by Natural of long
term authorization of the transportation 
service to be provided under the first 
agreement or (2) twelve months from the 
date of initial deliveries. Since long term 
authorization was never sought by the 
parties, the twelve month period was 
the governing term and the contract 
expired on November 21,1985. The 
parties did not file extension reports 
pursuant to § 284.106(c) of the old 
regulations.

Natural argues that clarification 
should be granted because of a mutual 
understanding of the parties that 
transportation would continue. As 
support for this position, Natural cites 
the language of the second contract, 
which contemplates the possibility of a

term beyond the specified twelve-month 
period.

We find that neither contract between 
Natural and GHR satisfies the 
requirements of § 284.105. The first 
contract, signed in April 1984, specifies 
that the agreement is “subject to’’ 
receipt of section 7(c) j or section 311(a) 
transportation approval from the 
Commission. As stated in Natural’s 
petition, such approval of the 
transaction was not sought. The 
transportation arrangement was, 
therefore, not in effect on October 9, 
1985. The second contract does not meet 
the requirements of the transitional 
provisons because the contract expired 
and extension reports were not filed 
pursuant to § 284.106 of the old 
regulations. Initiation of service under a 
new contract signed after October 9, 
1985 would constitute a new NGPA 
section 311 transportation transaction 
under section 284.102.1 Accordingly, 
Natural’s request for clarification is 
denied.

By the Commisison.
Kenneth F. Plumb,
Secretary.
[FR Doc. 86-32 Filed 1-3-86; 8:45 am]
BILLING CODE 6717-01-M

[Docket No. RM85-1-000 (Parts A-D)]

Regulation of Natural Gas Pipelines 
After Partial Decontrol; Brooklyn 
Union Gas Co.

Issued: December 20,1985. 
a g e n c y : Federal Energy Regulatory 
Commission, Energy.
a c t io n : Order denying petition for stay 
or waiver.

SUMMARY: On October 9,1985, the 
Commission issued Order No. 436, a 
Final Rule amending its regulations in, 
among others, Part 284, 50 FR 42408 
(Oct. 18,1985). In amending its 
regulations in this Part, the Commission 
adopted a simplified transportation 
program, including-blanket certificates 
under section 7 of the Natural Gas Act, 
and transportation programs under 
section 311 of the Natural Gas Policy 
Act of 1978. In response to a petition 
filed by Brooklyn Union Gas Company, 
the Commission issues this order 
clarifying Order No. 436.
EFFECTIVE d a t e : The amendments to 
Part 284 were effective October 9,1985. 
FOR FURTHER INFORMATION CONTACT: 
Jim Golembeck, Federal Energy

* Regulation of Natural Gas Pipelines After Partial 
Wellhead Decontrol (Berkshire Gas Company), 33 
FERC H (December 13,1985).



432 Federal Register / VoL 51. No. 3 / Monday, January 6, 1986 / Notices

Regulatory Commission, 825 North 
Capital Street, NE., Washington, DC 
20426, (202) 357-5333.
SUPPLEMENTARY INFORMATION: .

Order Denying Petition For Stay or 
Waiver

Before Commissioners: Raymond J. 
O’Connor, Chairman; A. G. Sousa, Charles G. 
Stalon, Charles A. Trabandt, C. M. Naeve.

On November 19,1985, Brooklyn 
Union Gas Company (Brooklyn Union) 
filed a petition for stay until April 15, 
1986, of the contract demand 
conversion/reduction provisions of 
§ 284.10 of Order No. 436.1 Brooklyn 
Union requests, alternatively, that the 
Commission waive the applicability of 
§ 284.10 to any interstate pipeline that 
files for a traditional certificate under 
section 7 of the Natural Gas Act to 
continue transportation that was 
provided until December 15,1985, under 
Subpart B of Part 284.2 Brooklyn Union 
requests that such waivers continue 
until thirty days after the issuance of the 
section 7 certificate.

Brooklyn Union asserts that either a 
stay or the waiver policy is necessary to 
prevent the interruption of gas supplies. 
Brooklyn Union indicates that it has a 
number of contracts with interstate 
pipelines for NGPA section 311 service 
that was authorized and commenced 
prior to October 9,1985. Some of these 
contracts terminate around December
15,1985. Several pipelines have 
indicated to Brooklyn Union that they 
do not intend to renew these contracts 
for transportation after December 15, 
1985 on grounds that it would subject 
them to the contract demand reduction 
and conversion conditions in § 284.10.

The Commission denies Brooklyn 
Union’s request for a limited stay or 
policy of waiving the conditions of 
§ 284.10. While section 705 of the 
Administrative Procedure Act 3 
authorizes the Commission to postpone 
the effective date of its actions when 
justice so requires, the Commission is 
unable to make that finding here. Order 
No. 436-A, issued on December 12,1985, 
amended § 284.10(a) to allow NGPA 
section 311 transportation arrangements 
begun or reneweçl after November 1, 
1985, to continue until February 15,1986, 
without triggering the contract damend 
reduction/conversion conditions of 
§ 284.10. As stated in Order No. 436-A, 
“the extended transition period is

1 50 FR 42408 (Oct. 18.1985).
2 Subpart B o f Part 284 contains the Commission’s 

regulations im plem enting section 311 o f the Natura l 
Gas Policy A c t o f 1978 (NGPA), 15 U.S.C. 3301-3432 
(1982).

3 5. U.S.C. 551 et seq. (1982).

intended to permit different segments of 
the industry to adjust their commercial 
arrangements to take advantage of the 
opportunities under Order No. 436, 
without unduly disrupting transportation 
during the winter heating season.” 
(Order No. 436-A, Mimeo at 276-77.)

By the Commission 
Kenneth F. Plumb,
Secretary.
[FR Doc. 86-33 Filed 1-3-86; 8:45 am]
BILLING CODE 6717-01-M

[Docket No. RM85-1-000 (Parts A-D)]

Regulation of Natural Gas Pipelines 
After Partial Decontrol; Columbia Gas 
Transmission Corp.

Issued: December 20,1985.

» AGENCY: Federal Energy Regulatory 
Commission, Energy. 
a c t io n : Order denying request for 
clarification.

s u m m a r y : On October 9,1985, the 
Commission issued Order No. 436, a 
Final Rule amending its regulations in, 
among others, Part 284, 50 FR 42408 
(Oct. 18,1985). In amending its 
regulations in this Part, the Commission 
adopted a simplified transportation 
program, including blanket certificates 
under section 7 of the Natural Gas Act, 
and transportation programs under 
section 311 of the Natural Gas Policy 
Act of 1978. In response to a petition 
filed by Columbia Gas Transmission 
Corporation, the Commission issues this 
order clarifying Order No. 436. 
e f f e c t iv e  d a t e : The amendments to 
Part 284 were effective October 9,1985. 
FOR FURTHER INFORMATION CONTACT: 
Robert Foerster, Federal Energy 
Regulatory Commission, 825 North

• Capitol Street, NE., Washington, DC 
20426, (202) 357-8317.
SUPPLEMENTARY INFORMATION: .

Order Denying Request for Clarification
Before Commissioners: Raymond J. 

O’Connor, Chairman; A. G. Sousa, Charles G. 
Stalon, Charles A. Trabandt and C. M.
Naeve.

Columbia Gas Transmission 
Corporation has requested that we 
clarify that it has no obligation to 
provide transportation service pursuant 
to § 284.223(g)(2) of the regulations 
promulgated in Order No. 436 1 to 
customers who have refused to pay_ 
Commission authorized charges. 
Columbia states that it should not be 
required to accommodate Mountaineer 
Gas Company’s November 1,1985

1 RM85-1-000, 50 FR 42408 (October 18,1985).

request for 80,000 Dth per day of 
transportation service on the ground 
that Mountaineer has refused since June 
1985 to pay demand charges associated 
with its purchases of natural gas under 
Columbia’s Rate Schedule CDS. 
Columbia further states that the demand 
charges including a substantial portion 
of the fixed costs associated with the 
capacity of its system and relate to the 
same facilities that Columbia is using to 
provide service to Mountaineer under 
§ 284.223(g)(2). Columbia indicates that 
it should be able to impose a 
requirement, as a condition of 
transportation, that Mountaineer pay the 
CDS demand charges before 
transportation service is provided.2

We note with respect to this matter 
that Mountaineer has petitioned us for 
an order declaring that its obligations to 
Columbia under its service agreements 
are unenforceable and of no further 
force and effect. M o u n ta in e e r Gas Co., 
Docket No. GP85-32-000. Columbia, in 
the same proceeding, has petitioned us 
to issue an order declaring that 
Mountaineer has violated Columbia’s 
tariff. The proceeding is pending.

Columbia must continue to provide 
transportation service to Mountaineer. 
Section 284.223(g)(2) authorizes a 
pipeline to continue to transport gas for 
its customers under its blanket 
certificate for a 45-day period after 
October 31,1985, if it complies with 
§ § 284.8(b) and 284.9(b) of the Order No. 
436 regulations. Those regulations 
provide that any transportation services 
must be provided without any undue 
discrimination or preference. 
Mountaineer’s refusal to pay demand 
charges under Columbia’s CDS rate 
schedule does not excuse Columbia 
from its obligations under those non- 
discriminatory access provisions, and 
Columbia may not require payment ot 
such charges as a condition of providing 
transportation service. Refusing to 
provide transportation services under 
284.223(g)(2) is not an appropriate means 
of resolving a dispute between the two 
parties concerning Columbia’s sales 
tariff. That dispute should be resolved 
either in Docket No. GP85-32-000 or in a 
court action, as appropriate.

We ncfte that Columbia, on December
13,1985, filed an application for a 
blanket certificate to provide 
transportation under § 284.221 of the 
Order No. 436 regulations. Columbia 
may continue to provide transportation 
service on an interim basis under 
§ 284.223(g) of the regulations until such

2 On November 8,1985, Mountaineer filed an 
answer to Columbia’s request for Clarification.
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time as the Commission takes action on 
its blanket certificate application.

By the Commission.
Kenneth F. Plumb,
Secretary
[FR Doc. 86-34 Filed 1-3-86; 8:45 am]
BILLING CODE 6717-01-M

[Docket No. RM85-1-000 Parts A-D]

Regulation of Natural Gas Pipelines 
After Partial Decontrol; Valley Gas 
Transmission, Inc.

Issued: December 20,1985.
AGENCY: Federal Energy Regulatory 
Commission; Energy. 
a c t io n : Order granting request for 
clarification.

SUMMARY: On October 9,1985, the 
Commission issued Order No. 436, a 
Final Rule amending its regulations in, 
among others, Part 284, 50 FR 42408 
(Oct. 18,1985). In amending its 
regulations in this Part, the Commission 
adopted a simplified transportation 
program, including blanket certificates 
under section 7 of the Natural Gas Act, 
and transportation programs under 
section 311 of the Natural Gas Policy 
Act of 1978. In response to a petition 
filed by Valley Gas Transmission, Inc., 
the Commission issues this order 
clarifying Order No. 436. 
e f f e c t iv e  d a t e : The amendments to 
Part 284 were effective October 9,1985. 
FOR FURTHER INFORMATION CONTACT: 
Bruce Neely, Federal Energy Regulatory 
Commission, 825 North Capitol Street, 
NE., Washington, DC 20426, (202) 357- 
8491.
SUPPLEMENTARY INFORMATION:

Order Granting Request for Clarification
Before Commissioners; Raymond J. 

O’Connor, Chairman; A.G. Sousa, 
Charles G. Stalon, Charles A. Trabandt 
and C. M. Naeve.

On December 6,1985, Valley Gas 
Transmission, Inc. (Valley Gas) 
petitioned for clarification in 
accordance with Rule 207 of the 
Commission’s Rules of Practice and 
Procedure.1 Valley Gas seeks 
clarification of § 284.7(b)(1) of the 
regulations promulgated in Order No.
436.2

Valley Gas currently performs several 
NGPA section 311 transportation 
arrangements that qualify for 
continuation of service beyond 
November 1,1985 within the grandfather 
provisions of new § 284.105(a). Prior to

1 See 18 CFR 385.207 (1985).
2 50 FR 42408 (October 18,1985).

November T, 1985, the rate Valley Gas 
charged for providing the NGPA 311 
transportation was, pursuant to 
§ 284.103(c)(2)* of the previously effective 
regulations, the rate set forth in its T - l  
Rate Schedule for transportation 
provided under section 7(c) of the 
Natural Gas Act. Valley Gas requests 
confirmation that the T - l  rate qualifies 
as an interim rate under § 284.7(b)(1) for 
the grandfathered NGPA section 311 
transportation.

Valley Gas’ understanding of the 
§ 284.7(b)(1) is correct. We recently 
stated that a one-part rate that is 
permitted to be charged for NGPA 
section 311 pursuant to § 284.103(c)(2) of 
the previously effective regulations 
qualifies as an interim rate under 
§ 284.7(b)(1).3 Since Valley Gas’ T - l  
rate is a one-part rate that was 
permitted to be charged pursuant to 
§ 284.103(c)(2) of the previously effective 
regulations, it qualifies as an interim 
rate.

Valley Gas also asks whether its T - l  
rate qualifies as an interim rate for new 
transportation services provided under 
NGPA section 311 or a new blanket 
certificate issued pursuant to new 
§ 284.221(b).4 It does, Section 284.7(b)(1) 
does not limit the applicability of 
interim rates to grandfathered 
transportation services. Instead, the 
intent of § 284.7(b) is “to provide a 
transition period that would allow 
pipelines to take advantage of the new 
transportation opportunities under 
Order No. 436 by using rates that were 
on file when Order No. 436 went into 
effect. These provisions were intended 
to alleviate the need for numerous rate 
filings that would be necessary if all the 
rate conditions in § 284.7 had to be 
complied with for the interim period.’’ 5

By the Commission.
Kenneth F. Plumb,
Secretary.
[FR Doc. 86-35 Filed 1-3-85; 8:45 amj 
BILLING CODE 6717-01-M

[Docket No. RM85-1-000 (Parts A-D)}

Regulation of Natural Gas Pipelines 
After Partial Decontrol; Midwest 
Solvents Co.

Issued: December 19,1985.

a g e n c y : Federal Energy Regulatory 
Commission; Energy.

3 Regulation of Natural Gas Pipelines After 
Partial Wellhead Decontrol (Algonquin Gas 
Transmission Company), 33 FERC (j 61,183 (1985).

4 A new blanket certificate was issued to Valley 
Gas on November 29,1985. Valley Gas states that it 
plans to accept the certification.

5 Columbia Gulf Transmission Co., et al., 33 FERC 
H 61,250 (1985).

a c t io n : Order granting rehearing.

SUMMARY: On October 9,1985, the 
Commission issued Order No. 436, a 
Final Rule amending its regulations in, 
among others, Part 284, 50 FR 42408 
(Oct. 18,1985). In amending its 
regulations in this Part, the Commission 
adopted a simplified transportation 
program, including blanket certificates 
under section 7 of the Natural Gas Act, 
and transportation programs under 
section 311 of the Natural Gas Policy 
Act of 1978. In response to a request for 
rehearing filed by Midwest Solvents 
Company of the October 31,1985 order 
denying Midwest Solvents’ request for 
clarification of Order No. 436, the 
Commission issues this order clarifying 
Order No. 436.

;  EFFECTIVE d a t e : The amendments to 
Part 284 were effective October 9,1985. 
FOR FURTHER INFORMATION CONTACT: 
Kevin Rees, Federal Energy Regulatory 
Commission, 825 North Capital Street, 
NE., Washington, DC 20426, (202) 357- 
9221.
SUPPLEMENTARY INFORMATION: .

Order Granting Rehearing
Before Commissioners: Raymond J. 

O’Connor, Chairman; A.G. Sousa, Charles G. 
Stalon, Charles A. Trabandt and C.M. Naeve.

On November 8,1985, Midwest 
Solvents Company filed a request for 
rehearing of the Commission’s October
31,1985 order denying Midwest 
Solvents’ requests for clarification 1 of 
Order No. 436.2In the alternative, 
Midwest Solvents requests that we grant 
a waiver of the regulations affecting it. 
By this order,3 we are granting 
Midwest Solvents’ request for rehearing.

In denying Midwest Solvents’ request 
for clarification, we held that Midwest 
Solvents’ transportation arrangement 
with Panhandle Eastern Pipe Line 
Company did not qualify under 
§ 284.223(g)(1) of the Regulations 
adopted by Order No. 436 for continued 
transportation authorization after 
November 1,1985. In that order, we 
found that had Panhandle filed for 
authorization pursuant to § 157.209(e) of 
the old regulations, and that Midwest 
Solvents had been on notice that 
Panhandle was relying on authorization 
under § 157.209(e) (which authorized 
transportation for all end uses 
regardless of priority) since June 1984,

1 33 FERC U61.157
2 33 FERC (¡61,007 (1985), 50 FR 42,408 (October

18,1985).
3 On December 6,1985, we issued an order 

granting rehearing solely for the purpose of 
affording the Commission additional time to 
consider the issues raised in the rehearing request.
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when notice appeared in the Federal 
Register that Panhandle had requested 
authorization to transport on Midwest 
Solvents’ behalf.

On rehearing, we agree with Midwest 
Solvent that its transportation 
arrangement with Panhandle qualifies 
for continuing transportation 
authorization under § 284.233(g)(1) 
because it was authorized under 
§ 157.209(a)(1) automatically with the 
commencement of service. This is so 
because Midwest Solvents is a high- 
priority end-user and no filing was 
necessary under § 157.209(a)(1) for 
service to such an end-user.

By the Commission.
Kenneth F. Plumb,
Secretary.
[FR Doc. 86-36 Filed 1-3-86; 8:45 am]
BILLING CODE 6717-01-M

[D o cket No. R M 85 -1 -000  (Parts A -D )]

Regulation of Natural Gas Pipelines 
After Partial Decontrol

Issued December, 17,1985.
a g e n c y : Federal Energy Regulatory 
Commission, Energy.
ACTION: Order Granting Requests for 
Waivers, Denying Requests for 
Clarifications, and Granting Rehearing.

s u m m a r y : On October 9,1985, the 
Commission issued Order No. 436, a 
Final Rule amending its regulations in, 
among others, Part 284, 50 FR 42408 
(Oct. 18,1985). In amending its 
regulations in this Part, the Commission 
adopted a simplified transportation 
program, including blanket certificates 
under section 7 of the Natural Gas Act, 
and transportation programs under 
section 311 of the Natural Gas Policy 
Act of 1978. In response to petitions filed 
by Judel Glassware Co., Creole Gas 
Pipeline Corporation, Northwest Central 
Pipeline Corporation and Montco Gas, 
Kansas Pipeline Company, L.P., GGSI 
Gathering and Processing Co. and 
Power-Tex, McMoRan Oil and Gas Co., 
Pride Energy Pipeline of Kentucky 
Corporation, Transcontinental Gas Pipe 
Line Corporation, Southern Gas Pipeline 
Company, Victoria Gas Corporation,

Energas Company, Republic Mineral 
Corporation, Power-Tex, Texas Gas 
Transmission Corporation, Feagan Gas, 
Inc., and Intercon Gas, Inc., the 
Commission issues this order clarifying 
Order No. 436.
EFFECTIVE d a t e : The amendments to 
Part 284 were effective October 9,1985.
FOR FURTHER INFORMATION CONTACT:
Joel Arneson, Federal Energy Regulatory 
Commission, 825 North Capitol Street, 
NE., Washington, DC 20426, (202) 357- 
8570.
SUPPLEMENTARY INFORMATION:

In the matter of: Regulation of Natural Gas 
Pipelines, After Partial Wellhead Decontrol 
(Judel Glassware Co., Inc.) (Creole Gas 
Pipeline Corporation) (Northwest Central 
Pipeline Corporation and MontCo Gas) 
(Kansas Pipeline Company, L.P.) (GGSI 
Gathering and Processing Co. and Power- 
Tex) (McMoRan Oil and Gas Co.) (Pride 
Energy Pipeline of Kentucky Corporation) 
(Transcontinental Gas Pipe Line Corporation) 
(Southern Gas Pipeline Company) (Victoria 
Gas Corporation) (Energas Company) 
(Republic Mineral Corporation) (Power-Tex) 
(Texas Gas Transmission Corporation) 
(Feagan Gas, Inc.) (Intrcon Gas, Inc.); Docket 
No. RM85-1-000 and Docket No. RM85-1-005.

Order Granting Requests for Waivers, 
Denying Requests for Clarifications, and 
Granting Rehearing

Before Commissioners: Raymond J. 
O'Connor, Chairman; A. G. Sousa, Charles G. 
Stalon, Charles A. Trabandt and C. M.
Naeve.

The first fifteen of the transporters, 
sellers, and end users identified above 
have filed petitions for clarification of 
the transitional provisions of Order No. 
436.1 Intercon Gas, Inc. has filed a 
request for rehearing of the 
Commission’s order that denied its 
petition for clarification of the 
transitional provisions.2

The transportation transactions herein 
are performed under section 311 of the 
Natural Gas Policy Act of 1978 (NGPA),
§ 157.209(a) of the Commission’s 
Regulations, or § 284.221 of the 
Commission’s Regulations, as the latter 
two sections were effective before 
November 1,1985. The transitional

1 33 FERC 1 61,007 (1985), 50 FR 42 408 (October
18,1985).

2 33 FERC (¡61,141 (October 30,1985).
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provisions involved in this order are 
§ 284.105 (transportation by an 
interstate pipeline) and § 284.223(g)(1) 
(transportation for high priority end 
users), Section 284.105 provides that a 
transportation arrangement authorized 
and for which, service had commenced 
on or before October 9,1985, under 
Subpart B or C of Part 284 or under 
§ 284.221 or 284.222 of Subpart G as such 
subparts were effective before 
November 1,1985, may continue until 
the earlier of (i) the original or extended 
term of the authorized transportation 
arrangement, or (ii) October 9,1987. 
Section 284.223(g)(1) provides that a 
transportation arrangement authorized 
under § 157.209(a)(1), which commenced 
on or before October 9,1985, may 
continue for the full term originally 
authorized.

We discuss below the facts and 
circumstances of each transportation 
transaction for which a clarification 
request was filed, and grant or deny 
waiver of the regulations based on an 
economic substance standard adopted 
herein. We also grant rehearing of our 
decision in In te rco n  in light of that 
standard, and grant a waiver to 
Intercon.

Judel Glassware Co., Inc.
Judel entered into an agreement to 

purchase gas from a producer, TXG Gas 
Marketing Company, on October 11,
1985. Negotiations with TXG started in 
September 1985. Judel intends to use the 
gas to manufacture glass, a high priority 
end use. Under the agreement, TXG 
agreed to deliver the gas to Texas Gas 
Transmission Corporation in Arcadia 
Parish, Louisiana. Texas Gas agreed to 
transport the gas to Judel’s agent, 
Consolidated Gas Transmission 
Corporation, in Warren County, Ohio, 
pursuant to former § 157.209(a) of the 
Commission’s Regulations under 
authorization issued on September 2, 
1982, in Docket No. CP82-407-000, 20 
FERC f  62,417. Consolidated agreed to 
transport the gas to Hope Gas, Inc., in 
Harrison County, West Virginia. Finally, 
Hope agreed to transport the gas to 
Judel’s plant in Salem, West Virginia.

In anticipation of finding a gas 
supplier, Judel began constructing 
expansion facilities at its plant in 
September 1985 to utilize the additional 
gas purchased. The plant expansion 
would employ an additional 12 to 14 
persons. Construction was completed in

October and deliveries from Hope 
commenced on October 31,1985. 
Deliveries ceased the same day.

Judel states that it started to 
manufacture glass in March 1984. Judel 
also states that without this gas supply 
its future is “uncertain” and 60 people in 
an economically distressed area could 
lose their jobs.

Creole Gas Pipeline Corporation
On August 14,1985, Creole agreed to 

sell gas to Crown Zellerback 
Corporation.3 In order to deliver gas to 
Crown, Creole and Texas Eastern 
Transmission Corporation entered into 
an agreement whereby Texas Eastern 
agreed to transport gas on behalf of 
Creole under section 311 of the NGPA. 
Texas Eastern agreed to receive gas 
from Tennessee Gas Pipeline 
Corporation, a Division of Tenneco Inc., 
and to deliver gas to Creole in West 
Feliciana Parish, Lousiana. In addition, 
on October 7,1985, Creole and Texas 
Eastern orally agreed to add six delivery 
points, one of which was in LaFourche 
Parish, Louisiana. Transportation 
commenced after October 9,1985, and 
ceased on October 31,1985.

To effectuate the transportation and 
sale, Creole constructed 1.7 miles of 
pipeline, plus measurement and 
dehydration facilities. These facilities 
cost approximately $500,000. Texas 
Eastern constructed a delivery point in 
LaFourche Parish, Louisiana, pursuant to 
its oral agreement with Creole, at a cost 
of approximately $400,000. Crown has 
spent approximately $27,000,000 to 
construct its cogeneration plant.

Northwest Central Pipeline Corporation 
and MontCo Gas

Northwest Central commenced 
transporting gas to Pacific Gas and 
Electric Company, Faustina Pipe Line 
Company, Northern Gas Marketing, and 
Scissortail Natural Gas Company 
(jointly referred to as customers) prior to 
October 9,1985, under the provisions of 
§ 284.102 (transportation by interstate 
pipelines on behalf of intrastate 
pipelines or local distribution 
companies), or § 157.209(a)(1) (blanket 
certificate transportation for high 
priority end-users), as those sections

3 Crown filed  a answer in support o f Creole’s 
request.

were in effect prior to November 1,1985. 
Also, prior to October 9,1985, Northwest 
Central entered into written contracts 
with six shippers 4 to receive and 
transport their gas to the customers. The 
six shippers agreed to construct taps 
and gathering facilities in order to 
deliver gas to Northwest Central.5

Kansas Pipeline Company, L.P.
Kansas Pipeline and Panhandle 

Eastern Pipe Line Company entered into 
an agreement on June 14,1985, whereby 
Panhandle agreed to transport gas for 
Kansas Pipeline. In reliance upon this 
agreement, Kansas Pipeline purchased 
more than 275 miles of pipeline and 
related facilities in eastern Kansas. 
Kansas Pipeline estimates that it spent 
more than $5,000,000 in purchasing, 
testing, and modifying the pipeline, and 
constructing a connection with 
Panhandle’s system. Construction 
delays have postponed the start-up of 
the transportation service until after 
October 9,1985. Kansas Pipeline has 
been granted authority by the Kansas 
Corporation Commission to purchase, 
sell, and transport gas in Kansas, 
following full hearings in November 
1984.

GGSI Gathering and Processing Co. and 
Power-Tex

On September 12,1985, GGSI entered 
into agreements to purchase natural gas

4 MontCo Gas, one of the six shippers, filed'a 
petition for special relief from the Commission’s 
Regulations under Order No. 436. Four of the other 
shippers, /.« , Triple-T Pipeline, Inc,. Diamond 
Shamrock Exploration Company, Jerry Lutz, Simco> 
Petroleum, and Caporale Energy Corporation, filed 
answers in support of Northwest Central's request.

5 In its petition, MontCo states that it is a* srivall 
company whose major focus has been the 
construction of an 8.5-mile pipeline for this 
transportation service. MontCo also states that the 
livelihoods of ten employees depend on this project.

In their answers, Triple-T, ferry Lutz, Simco, and 
Caporale state that they are small producers who 
have spent substantial sums in the construction of 
facilities. Simco and Caporale claim that they were 
formed for the specific purpose of constructing, the 
facilities that are used in this transportation 
transaction. Finally, MontCo, Simco, and Caporale 
claim that small landowners will suffer hardship 
because they will lose royalty payments upon which 
they are depending. Construction of the facilities 
was not completed until after October 9; 1985. The 
aggregate cost of the.taps is $483,000. In addition, 
gathering systems to deliver gas to the new taps 
were constructed at an aggregate cost of $3.8 
millidn.
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from independent producers in New 
Mexico and sell the gas to Power-Tex. 
On September 10,1985, El Paso Natural 
Gas Company orally agreed that it 
would transport the gas for Power-Tex 
from New Mexico to a local distribution 
company in Lubbock, Texas, under an 
NGPA section 311 transportation 
agreement that has been in existence 
since November 9,1984.

In order to implement the various 
agreements, GGSI and Power-Tex 
constructed meters in New Mexico and 
Lubbock. GGSI also constructed 
approximately 13,000 feet of pipeline 
and a dehydration plant. Total cost of 
all these facilities is estimated to be 
$185,000. Weather related problems in 
construction delayed the 
commencement of service until October
11,1985. Service ceased on October 31, 
1985.

McMoRan Oil and Gas Co.
On June 7,1985, FMP Operating 

Company, a subsidiary of McMoRan, 
entered into an agreement to sell gas 
from South Marsh Island Block 174 to 
Transcontinental Gas Pipe Line 
Corporation. Trunkline Gas Company 
agreed to transport the gas for Transco, 
pursuant to § 284.221 of the 
Commission’s Regulations under its 
blanket certificate issued on February 
21,1980, in Docket No. CP80-133,10 
FERC U 61,166.

In reliance on these agreements, FMP 
commenced construction of a “tie-in" 
with Trunkline’s system. The 
construction of the tie-in cost 
approximately $3,000,000. Delays in 
construction postponed the 
commencement of deliveries to 
Trunkline until October 22,1985. 
Trunkline ceased transporting the gas on 
October 31,1985.

Pride Energy Pipeline of Kentucky 
Corporation

On August 21 and September 11,1985, 
Pride entered into agreements to sell gas 
to two high priority end users in 
Memphis, Tennessee. The end users will 
use the gas to operate a hospital and for 
food processing. Texas Gas agreed to 
transport the gas for the end users under 
§ 157.209(a) of the Commission’s 
Regulations, as they existed before 
November 1,1985.

In reliance on these agreements, Pride 
constructed 22 miles of gathering lines 
that connected with the facilities of 
Texas Gas. The cost of these lines was 
approximately $2,700,000. After 
construction, the gathering lines were 
fully tested to make sure that they were 
operational. Deliveries to Texas Gas for 
sale to the end users commenced on 
October 8,1985. After only 20 minutes,

deliveries ceased because of compressor 
problems. Deliveries started again on 
October 9, but another compressor 
malfunction shut the system down. The 
system operated “intermittently" 
between October 12 and 30. Finally, on 
October 31, repairs were completed and 
full deliveries to Texas Gas began. On 
November 1,1985, Texas Gas 
terminated the gas flow from Pride. 
Because Texas Gas will no longer 
transport its gas, Pride states that it is 
forced to sell the gas at “distress prices" 
to Texas Gas.
Transcontinental Gas Pipe Line 
Corporation

Transco and the Gas Utility Division 
of UGI Corporation (UGI) entered into 
an agreement on January 2,1985, 
whereby Transco agreed to transport 
gas for UGI. In reliance upon this 
agreement, UGI constructed a meter and 
regulator station in North Coventry 
Township, Pennsylvania. The 
approximate cost of these facilities was 
$650,000. Construction was completed 
on October 30,1985. Gas deliveries 
commenced and ceased on October 31.

Transco states that UGI will be 
deprived of vital gas supplies and left 
with useless facilities if the transitional 
provisions do not apply to this 
transportation service. Further, UGI 
states, in a supporting affadavit, that its 
attempt to obtain lower cost gas for its 
customers will be defeated without 
waiver of the transitional provisions of 
Order No; 436.
Southern Gas Pipeline Company

Tennessee Gas Pipeline Company, a 
Division of Tenneco Inc., and Southern 
entered into an agreement whereby 
Tennessee agreed to transport gas for 
Southern under section 311 of the 
NGPA. In reliance upon this agreement, 
Southern has spent, or contracted to 
spend, approximately $300,000 to 
construct facilities to connect its system 
with Tennessee. Tennessee also needs 
to construct a tap before deliveries can 
begin. Tennessee suspended 
construction of the tap because of its 
concerns about the final rule in Docket 
No. RM85-1-000.
Victoria Gas Corporation

Victoria, a producer, spent 
approximately $357,000 to construct a 
pipeline and meter facilities in reliance 
upon United Gas Pipe Line Company’s 
agreement to transport gas for Victoria. 
Right-of-way problems delayed 
construction. Testing of Victoria’s wells 
did not begin until October 8,1985. 
Water in the line prevented deliveries 
from commencing on October 9. Gas did 
not begin to flow until October 14. On

October 31, United ceased transporting 
for Victoria.

Victoria states that United’s failure to 
transport has shut-in one of its wells. As 
a result, well pressure has dropped.
Well pressure continues to drop each 
day the well is shut-in, and this has 
placed Victoria in danger of losing a 
$500,000 investment in the well.

Energas Company
On July 26,1985, Energas, a local 

distribution company, entered into an 
agreement to purchase up to 40,000 
MMBtu of gas per day from Northern 
Gas Marketing, Inc. On August 27,1985, 
Transwestern Pipeline Company agreed 
to transport the gas from Northern to 
Energas.

In reliance on this agreement, Energas 
constructed facilities costing 
approximately $210,000 to connect its 
system to Transwestern’s system. 
Inclement weather delayed the 
completion of construction until October 
16. Although gas could have commenced 
flowing on October 16, Energas has no 
need for the gas until October 28. 
Transwestern ceased transporting on 
October 31.

Republic Mineral Corporation
On July 25,1985, Republic entered into 

a contract to sell gas from one well in 
Louisiana to Swanee Petroleum 
Company. Swanee, a gas broker, 
arranged to sell the gas to Washington 
Gas Light Company. On April 1,1985, 
Transcontinental Gas Pipe Line 
Corporation (Transco) agreed to 
transport the gas from Republic to WGL.

In reliance on these arrangements, 
Republic constructed four miles of 4- 
inch pipeline at a cost of approximately 
$450,000 to connect its well with 
Transco’s system. Surveying, right-of- 
way acquisition, and securing the 
necessary permits for the construction 
began in July 1985. Actual construction 
commenced on October 8,1985. 
Construction was delayed by two 
hurricanes and the pipeline was not 
completed until November 15,1985.

Transco has refused to transport the 
gas from Republic. Republic claims that 
without Transco’s transportation the 
will will remain shut-in and the newly 
constructed facilities will be rendered 
useless.
Power-Tex

On May 15,1985, Power-Tex and 
Amoco Production Company entered 
into an agreement whereby Power-Tex 
agreed to sell gas to Amoco. The gas 
will be used by Amoco on an “as 
needed basis” at its Lowell and 
Slaughter gas processing plants in
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Hockley County, Texas. The processing 
plants process casinghead gas. In cold 
weather, extra gas is needed to meet the 
fuel requirements of “heater-treaters” 
and to prevent line freeze-ups. Gas 
shortfalls would force Amoco to shut in 
numerous oil wells.

In May 1985, El Paso Natural Gas 
Company orally agreed to transport gas 
for Power-Tex under an NGPA section 
311 transportation agreement that has 
been in existence since November 9,
1984. Power-Tex agreed to pay for the 
construction of pipeline and tap 
facilities necessary to connect Amoco’s 
plants to El Paso’s system. These 
facilities were completed on October 2,
1985, at a cost of approximately $40,000. 
As of November 1,1985, no gas had 
flowed to Amoco due to an absence of 
cold weather.

Texas Gas Transmission Corporation
Texas Gas commenced transporting 

gas to Citizens Gas & Coke Utility for 
two high priority end users in 
Indianapolis, Indiana, under § 157.209(a) 
of the Commission’s Regulations, before 
October 9,1985. Texas Gas delivers gas 
to Citizens Gas at their existing 
connection near Worthington, Indiana. 
Because of problems with the 
Worthington connection, Texas Gas 
filed an application in Docket No. CP85- 
830-000 under section 7(c) of the Natural 
Gas Act to construct and operate a new 
delivery point with Citizens Gas on its 
Terre Haute-Martinsville main line.

Texas Gas states.that the proposed 
delivery point in Docket No. CP85-830- 
000 was included as a proposed point of 
receipt in the initial reports filed with 
the Commission prior to October 9,1985, 
in Dockets Nos. ST85-1482-000 and 
ST85-1684-000. Texas Gas states that no 
objection was made by the Commission 
to Texas Gas’s initial report. Finally, 
Texas Gas states that only the lack of 
Commission authorization in Docket No. 
CP85-830-000 prevented the 
construction of the new delivery point 
and the transportation of gas to that 
point before October 9,1985.
Feagan Energy, Inc.

On October 1,1985, Feagan entered 
into an agreement to sell gas to El Paso 
Gas Marketing Co. (EPGM). In order to 
deliver gas to EPGM, Feagan entered 
into negotiations with El Paso Natural 
Gas Company to purchase a portion of 
their gathering system. A verbal 
agreement to purchase these facilities 
was made, but El Paso was forced to 
back out of the deal due to a change in 
circumstances. As an alternative 
method of delivering gas to EPGM, 
Feagan decided to construct its own 
gathering system. However, the Texas
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Railroad Commission closed a lease that 
Feagan was planning to cross with its 
gathering system. Due to these 
circumstances, Feagan did not construct 
facilities or commence transporting gas 
to EPGM prior to October 9.
Intercon Gas, Inc.

Intercon has filed a request for 
rehearing of a Commission order issued 
on October 30,1985, in Docket No. 
RM85-1-000, 33 FERC 61,141. In 
In te rco n , we denied Intercon’s petition 
for waiver of the transitional provisions 
of Order No. 436.

As stated in its petition and request 
for rehearing, Intercon entered into an 
agreement to sell gas to Faustina Pipe 
Line Company on August 30,1985. 
Natural Gas Pipeline Company of 
America and Texas Gas Transmission 
Corporation agreed to transport the gas 
from Intercon to Faustina. In order to 
deliver the gas to Natural and Texas 
Gas, Intercon constructed gathering, 
dehydration, measuring, and tap 
facilities at a cost of approximately 
$215,000. After Order No. 436 was 
adopted, Intercon filed a petition for 
waiver of the transitional provisions so 
that the transportation could commence. 
We denied Intercon’s request.
Discussion

The objectives of the transitional 
provisions of Order No. 436 are to 
minimize disruption in the gas markets 
and to prevent undue hardship that 
might result from the transition from one 
regulatory scheme to another. The 
transitional provisions are designed to 
allow the continuation of transactions 
that had actual economic substance 
prior to the issuance of Order No. 436, 
while disallowing transactions initiated 
by parties after the date of the order 
unless the transporting pipeline agrees 
to provide non-discriminatory 
transportation services.

Under the transitional provisions, a 
transportation transaction can continue 
if the transportation was authorized and 
had commenced as of October 9,1985. 
The petitioners herein have presented a 
variety of facts and circumstances that 
do not meet the requirements of these 
provisions. Most of these petitioners, 
however, have demonstrated that there 
was genuine economic substance to 
their transactions prior to October 9,
1985, that these transactions were 
entered into in reliance on a 
transportation contract that predated 
issuance of Order No. 436, and that 
hardship would result from inability to 
qualify for transition treatment. Under 
these circumstances, granting waivers to 
the petitioners would not defeat the 
objectives of the transitional provisions.
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Therefore, in order to more fully meet 
these objectives, we will grant waivers 
of the restrictions in the transitional 
provisions of Order No. 436, so that the 
transportation transaction may 
commence or continue, in those cases 
where the moving party has so 
demonstrated that there was economic 
substance to the transportation 
transaction prior to October 9,1985. To 
demonstrate economic substance, the 
purchaser, seller, or end user must show 
that, in reliance on a transportation 
contract, it constructed significant 
facilities for delivery of gas prior to 
October 9, or expended substantial 
funds prior to October 9. This test will 
not be satisfied if the facilities were 
constructed, or the funds expended, only 
by the transporter itself, because the 
transporter has the option of utilizing 
the transportation authority of Order 
No. 436.

Based on the facts recited above, we 
conclude that the transportation 
transactions identified in the petitions of 
Judel,6 Creole, Northwest Central, 
Kansas Pipeline, GGSI, McMoRan,
Pride, Transco, Southern, Victoria, 
Energas, Republic, and Power-Tex show 
the requisite construction of facilities or 
expenditure of substantial funds by a 
purchaser, seller or end user, prior to 
October 9,1985, in reliance on a 
transportation contract entered into 
prior to that date. In addition, we will 
grant Intercon’s request for rehearing 
because Intercon has shown that it had 
constructed facilities and expended 
substantial funds prior to October 9. 
Accordingly, by this order we hereby 
waive the restrictions in the transitional 
provisions of the regulations adopted in 
Order No. 436 to the extent necessary to 
permit the transportation transactions 
described in these 15 petitions to 
commence or continue.

The petitions of Texas Gas and 
Feagan, however, do not make the 
requisite showing of construction of 
facilities or expenditure of substantial 
funds by a purchaser, seller or end user 
prior to October 9. Thus, we decline to 
waive our regulations with respect to 
those transportation transactions.

6 Although J u d e l’s  transportation agreements 
were executed on October 11, those agreements 
were based on extensive negotiations and oral 
understandings reached prior to October 9. In light 
of the substantial investment ]udel undertook in 
reliance on those negotiations and oral 
understandings, we conclude that the facts and 
circumstances justify grant of a waiver even though 
the documents were formally executed two days 
after October 9.
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By the Commission.
Kenneth F. Plumb,
Secretary.
[FR Doc. 86-37 Filed 1-3-86; 8:45 am] 
BILLING CODE 6717-01-M

[Docket No. RM-1-000 (Parts A-D]

Regulation of Natural Gas Pipelines 
After Partial Decontrol; Natural Gas 
Pipeline Co. of America

Issued: December 17,1985

AGENCY: Federal Energy Regulatory 
Commission; Energy.
ACTION: Order Granting and Denying in 
Part, Request for Clarification.

SUMMARY: On October 9,1985, the 
Commission issued Order No. 436, a 
Final Rule amending its régulations in, 
among others, Part 284, 50 FR 42408 
(Oct. 18,1985). In amending its 
regulations in this Part, the Commission 
adopted a simplified transportation 
program, including blanket certificates 
under section 7 of the Natural Gas Act, 
and transportation programs under 
section 311 of the Natural Gas Policy 
Act of 1978. In response to a petition 
filed by Natural Gas Pipeline Company 
of America, the Commission issues this 
order clarifying Order No. 436. 
EFFECTIVE DATE: The amendments to 
Part 284 were effective October 9,1985. 
FOR FURTHER INFORMATION CONTACT: 
Kevin Rees, Federal Energy Regulatory 
Commission, 825 North Capitol Street, 
NE., Washington, DC 20426, (202) 357- 
9221.
SUPPLEMENTARY INFORMATION:

Order Granting and Denying in Part, 
Request for Clarification

Before Commissioners: Raymond J. 
O’Connor, Chairman; A.G. Sousa, Charles G. 
Stalon, Charles A. Trabandt and C.M. Naeve.

On November 17,1985, Natural Gas 
Pipeline Company of America (Natural) 
filed a request for clarification 
concerning various aspects of Order No. 
436.1 We are granting clarification 
concerning some issues raised by 
Natural and denying Natural’s request 
concerning other issues raised.

1. Natural seéks clarification of 
§ 284.7(b), which allows the use of 
interim rates for transportation service 
under Subparts B, G, or H of Part 284 
prior to November 1,1985, until an 
appropriate rate is filed. Natural states 
that it has filed an IOST rate in Docket 
No. RP86-13, which lists all of its 
existing offshore transportation services

1 33 FERC H 61,007 (1985). 50 FR 41408 (October
18,1985)

under Part 284. Natural requests 
clarification that transportation services 
otherwise grandfathered under § 284.105 
may continue even though it has no 
interim rate on file.

On November 27,1985, the 
Commission issued an order in Docket 
No. RP86-13-000 in which it accepted 
Natural’s rate effective October 31,
1985.2 Therefore, the issue Natural 
raises concerning the continuation of its 
offshore transportation has been 
rendered moot. Natural may continue 
such services in accordance with the 
Commission’s regulations.

2. Natural next seeks clarification that 
a receipt or delivery point existing in an 
agreement as of October 9,1985, but not 
utilized prior to October 10,1985, may 
be used after October 31,1985, without 
subjecting the transporter to §§ 284.8,
284.8 and 284.10 of the new regulations 
as long as service under the agreement 
commenced as of October 9,1985. We 
grant Natural’s request for clarification 
on this point. Natural’s transportation 
arrangement was authorized and service 
commenced on or before October 9,
1985. Thus, commencement of use of 
particular receipt or delivery point will 
not subject Natural to §§ 284.8, 284.9 
and 284.10, as long as those points were 
specified in the agreement prior to 
October 10.

3. Natural is requesting clarification 
that imbalances remaining after the 
termination of an agreement may be 
corrected on or after November 1,1985 
without subjecting the transporter to the 
non-discriminatory access provision of
§ § 284.8, 284.9 and 284.10. Assuming that 
deliveries or other types of adjustments 
on or after November 1,1985, are made, 
as Natural indicates, solely for the 
purpose of correcting deliveries made on 
or prior to October 9,1985, Natural will 
not become subject to § § 284.9, 284.9, 
and 284.10 by reason of such 
adjustments, provided that all such 
imbalances are corrected not later than 
February 15,1986.

4. Natural is seeking clarification that 
the transition provisions of § 284.105 are 
applicable to service which commenced 
pursuant to a verbal agreement prior to 
October 9,1985, as long as the parties to 
the transaction have complied with all 
applicable reporting requirements. 
Natural also seeks clarification as to 
whether § 284.106, the 30-day reporting 
requirement for filing changes to initial 
reports for transportation under Subpart 
B of Part 284, is applicable to instances 
where service was being provided on 
October 9,1985, from a receipt point that 
was not reflected in the contractual

2 33 FERC 61----(issued November 27,1985).

agreement until an amendment was 
executed after October 9,1985. Natural 
points out that prior to November 1,
1985, § 284.106 did not specify a specific 
time period within changes in a 
transportation arrangement had to be 
reported.

We will grant Natural’s request for 
clarification that the transportation 
arrangement concerned qualifies under 
§284.105, since the change in receipt 
points, while effected pursuant to an 
oral agreement, actually occurred prior 
to October 9,1985. The Commission has 
recently clarified that transportation 
authority under § 284.105 is available for 
service which commenced pursuant to a 
verbal agreement made prior to October
9,1985, as long as the parties to the 
transaction have compiled with all 
applicable reporting requirements.3

However, we will deny Natural’s 
request concerning § 284.106. Assuming 
that transportation service was 
authorized and commenced on or before 
October 9,1985, Natural may continue 
such service; however, the rate 
condition (§ 284.7) and the reporting 
requirements (§ 284.106) of the new 
regulations apply to this service. This 
service may be continued only for the 
term of the authorized transportation 
arrangement as it was in effect on 
October 9,1985, or until October 9,1987, 
whichever is earlier.

5. Natural seeks clarification as to 
whether a certain transportation service 
it performed for Channel Industries Gas 
Company may recommence and 
continue pursuant to § 284.105 until 
March 18,1986. Natural states it filed an 
extension report on December 16,1983 
in Docket No. S i’82-248 to continue 
service for an additional one-year 
period commencing March 18,1984. 
Service continued beyond March 18,
1985 until October 31,1985. As a result 
of a review of its contract files, Natural 
discovered that neither a written 
amendment to the contract nor a 
supplement to the extension report had 
been filed.

We deny Natural's request that it may 
continue transportation for Channel 
Industries under § 294.105. To qualify for 
transition under that provision, the 
transportation authorization would have 
had to exist on or before October 9,
1985. As Natural-failed to file for an 
extension, it is without authority to 
continue the transportation service 
under section 284.105.

3 Regulation of Natural Gas Pipelines After 
Partial Wellhead Decontrol (Pacific Gas and
Electric Company, 33 FERC 1 61,------ . (Issued
October 31,1985).
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6. Natural next seeks clarification as 
to what the Commission intended by the 
"expiration of the original or extended 
term of any authorized transportation 
arrangement," as that language is used 
in § 284.105(a). Natural states that it has 
a number of agreements for which the 
initial or extended two-year 
authorization period expired or will 
expire after October 9,1985. In some 
cases the underlying contract provides 
for a term ending on a date subsequent 
to the expiration of the two-year 
authorization period in effect on 
October 9,1985. In other cases the 
underlying contract provides for a two- 
year term, plus successive two-year 
periods, continuation being dependant 
solely on necessary regulatory approval, 
up to some stated date.

Natural’s agreements for which the 
initial or extended two-year 
authorization period expired or will 
expire after October 9,1985, qualify for 
transition treatment under §284.105(a) 
only until the date that the original or 
extended term of the authorized 
transportation arrangement expires, 
regardless of whether the underlying 
contract has an expiration date 
subsequent to the expiration of the 
Commission authorization. Extensions 
of contracts which are for a two-year 
term plus successive two-year periods 
qualify for transition treatment under 
section 285.105(a) only to the extent that 
the extensions were authorized on or 
before October 9,1985.4

7. Finally, Natural seeks clarification 
that it may recommence a service being 
provided Mississippi River 
Transmission Corporation under Order 
No. 60 authorization in Docket No. 
ST84-125. According to Natural, the 
original two-year authorization ended 
on October 28,1985. On July 20,1985, 
Natural timely filed an extension report 
to continue the service until October 28,
1987. Natural indicates that a verbal 
agreement existed but that a written 
amendment to the underlying contract 
reflective of the verbal agreement was 
not fully executed until October 31,1985.

We grant Natural’s final request for 
clarification. Natural had commenced 
service pursuant to an oral agreement 
prior to October 9,1985. Provided the 
written amendments are merely 
reflective of the oral agreement, this 
transaction falls within the transition 
provisions of § 284.105.

4 We note, however, that if the parties filed for an 
extension under §§ 284.105 and 284.106 of the old 
regulations on or before October 9,1985. such 
arrangements would continue to be authorized for 
the term applied for, provided the extension is 
granted.

By the Commission.
Kenneth F. Plumb,
Secretory.
|FR Doc. 86-38 Filed 1-3-86; 8:45 am| 
BILLING CODE 6717-01-M

[Docket No. RM85-1-141]

Regulation of Natural Gas Pipelines 
After Partial Wellhead Decontrol; 
Battle Creek Gas Co.; Order Granting 
Rehearing

Issued: December 30,1985.
Before Commissioners: Raymond J. 

O’Connor, Chairman: A. G. Sousa, Charles G. 
Stalon, Charles A. Trabandt and C. M.
Naeve.

On December 20,1985, Battle Creek 
Gas Company filed a request for 
rehearing of the Commission’s 
November 22,1985 order denying Battle 
Creek’s request for clarification 1 of 
Order No. 436.2 Battle Creek requests 
that the Commission clarify that 
Panhandle Eastern Pipeline Company 
(Panhandle) and Michigan Gas Storage 
Company may transport natural gas for 
Kellogg Company under § 284.223(g)(1) 
of the regulations adopted in Order No. 
436.

On rehearing, we agree with Battle 
Creek that its situation is substantially 
identical with that of Midwest Solvents 
Company, and falls within the scope of 
the clarification granted to Midwest 
Solvents on rehearing.3 Battle Creek’s 
transportation arrangement with 
Panhandle was authorized under 
§ 157.209(a)(1) automatically with the 
commencement of service, and thus 
qualifies for continuing transportation 
authorization under § 284.223(g)(1).

By the Commission.
Kenneth F. Plumb,
Secretary.
JFR Doc. 86-194 Filed 1-3-86; 8:45 am]
BILLING CODE 6717-01-M

[Docket No. RM85-1-000]

Regulation of Natural Gas Pipelines 
After Partial Wellhead Decontrol; 
Caliche Pipeline Co.; Order Granting 
Request for Waiver

Issued: December 26,1985.
Before Commissioners: Raymond J. 

O’Connor, Chairman: A.G. Sousa, Charles G. 
Stalon, Charles A. Trabandt and C.M. Naeve.

' 33 FERC H 61,249.
2 RM85-1-000, 50 FR 42408 (October 18,1985).
3 Order Granting Rehearing, Regulation of Natural 

Gas Pipelines After Partial Wellhead Decontrol 
(Midwest Solvents Company), 33 FERC 61,395 
(issued December 19,1985)

On December 11,1985, Caliche 
Pipeline Company (Caliche), a gas 
gatherer and marketer, filed a request 
for clarification of the transitional 
provisions of Order No. 436 1 as they 
apply to three tiansportation 
transactions performed under section 
311 of the Natural Gas Policy Act of 1978 
(NGPA) and former § 157.209(a) of the 
Commission’s Regulations. We will 
grant Caliche’s request.

On June 12 and June 17,1985, Caliche 
entered into agreements with Baltimore 
Gas & Electric Company and Eastern 
Shore Natural Gas Company, 
respectively, whereby Caliche agreed to 
supply gas from a well in Oklahoma to 
BG&E and Eastern Shore for system 
supply. At the same time, ANR agreed to 
transport the gas for Caliche to BG&E 
and Eastern Shore under section 311 of 
the NGPA.

ANR has been transporting gas from 
Caliche to Sohio Chemical Company, a 
high priority end user, under former 
§ 157.209(a) of the Commission’s 
Regulations since January 1985. In 
August 1985, Caliche and ANR amended 
their transportation agreement to 
provide transportation from the new 
well in Oklahoma to Sohio.

In reliance on these agreements, 
Mewbourne, the parent company of 
Caliche, spent $373,000 to drill and 
complete the new well. Caliche spent 
$35,000 to connect the well to ANR’s 
system. The well was capable of 
producing gas by July 6,1985. Gas was 
prevented from flowing until October 20, 
due to ANR’s failure to complete its tap.

In Jud e l G lassw are Co., Inc., 33 FERC
i ------(December 17,1985), we
enunciated an economic substance test 
for grant of a waiver. We stated that a 
“purchaser, seller, or end user must 
show that, in reliance on a 
transportation contract, it constructed 
significant facilities for delivery of gas 
prior to October 9, or expended 
substantial funds prior to October 9.”
The test is meant to grant relief from the 
transitional provisions of Order No. 436 
without defeating its objectives.

We conclude that Caliche has shown 
that it constructed significant facilities 
and expended substantial funds in 
reliance on a transportation contract 
executed prior to October 9.
Accordingly, we hereby waive the 
restrictions in § § 284.105 and 
284.223(g)(1) to the extent necessary to 
permit Caliche’s transportation 
transactions to continue.

1 33 FERC 5 61,007 (1985), 50 FR 42408 (October
18,1985).
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By the Commission.
Kenneth F. Plumb,
Secretary.
[FR Doc. 86-195 Filed 1-3-86; 8:45 am]
BILLING CODE 6717-01-M

[Docket No. RM85-1-000 (Parts A-D)]

Regulation of Natural Gas Pipelines 
After Partial Wellhead Decontrol; 
Entrade Corp.; Order Granting Request 
for Clarification

Issued: December 30,1985.
Before Commissioners: Raymond J. 

O’Connor, Chairman; A.G. Sousa, Charles G. 
Stalon, Charles A. Trabandt and C.M. Naeve.

On November 14,1985, Entrade 
Corporation filed a request for 
clarification that Order No. 4361 permits 
delivery imbalances remaining after the 
termination, on October 31,1985, of a 
blanket certificate transportation 
arrangement to be corrected after that 
date without subjecting the transporter 
to the non-discriminatory access 
conditions of Order No. 436. The 
Commission confirms that a pipeline 
will not become subject to the 
conditions of § § 284.8, 284.9, and 284.10 
of the regulations adopted in Order No. 
436 by reason of deliveries or other 
types of adjustments made after 
October 31,1985, to correct imbalances 
created by authorized deliveries made 
on or prior to that date, provided that all 
such adjustments are made no later than 
February 15,1986. See the order issued 
December 17,1985, granting a similar 
request for clarification by Natural Gas 
Pipeline Company of America, 33 FERC 
Ï  61,401 (1985).

By the Commission.
Kenneth F. Plumb,
Secretary.
[FR Doc. 86-197 Filed 1-3-86; 8:45 am]
BILLING CODE 6717-01-M

[Docket No. RM85-1-000 (Parts A-D)]

Regulation of Natural Gas Pipelines 
After Partial Wellhead Decontrol; 
United Gas Pipe Line Co.; Order 
Granting Waiver and Request for 
Clarification

Before Commissioners: Raymond J. 
O'Connor, Chairman; A.G. Sousa, Charles G. 
Stalon, Charles A. Trabandt and C.M. Naeve.

Issued December 26,1985.
On November 26,1985, United Gas 

Pipe Line Company filed a request-for 
clarification of the Commission’s 
Regulations. Specifically, United

' 33 FK.HC 1 61,007 (1985), 50 FR 41408 (October 18, 
19HS)

requests that we clarify whether a 
section 311 transportation service which 
commenced prior to October 9,1985 may 
be extended for an additional period of 
time under § 284.105 even though the 
extension report required by § 284.106(c) 
was filed nine days late.

United and Mississippi Gulf South 
Transmission Company entered into a 
two-year section 311 transportation 
arrangement which expired on 
December 1,1985. The parties sought to 
extend this arrangement for an 
additional two years and filed the 
requisite report pursuant to § 284.106(c). 
That section requires that an extension 
report be filed not less than 90 days 
prior to the expiration of the contract. 
United filed the report on September 11, 
1985, nine days late.

In E l Paso N a tu ra l Gas C om pany, 1 we 
clarified that § 284.105 is applicable to 
extensions of transportation and 
arrangements where the initial 
transportation was authorized and 
commenced prior to October 9,1985 and 
appropriate extension reports were filed 
pursuant to § 284.106.

Inasmuch as United’s filing was only 
nine days late and was made prior to 
October 9,1^85, we will grant a waiver 
of the 90-dafy requirement of § 284.106(c) 
and accept the filing. Thus, the 
transportation may continue for the 
extended term (but not beyond October 
9,1987) without otherwise subjecting 
United to the non-discriminatory access 
requirements of the new regulations.

By the Commission.
Kenneth F. Plumb,
Secretary.
[FR Doc. 86-196 Filed 1-3-86; 8:45 am]
BILLING CODE 6717-01-M

[Docket No. RM85-1-000 (Parts A-D)]

Regulation of Natural Gas Pipelines 
After Partial Wellhead Decontrol;. 
(Sohio Petroleum Co. and Sohio 
Chemical Co., Bishop Pipeline Corp., 
Cascade Natural Gas Corp.; Order 
Granting Requests for Clarification

Issued: December 30,1985.

Before Commissioners: Raymond J. 
O’Connor, Chairman; A. G. Sousa, Charles G. 
Stalon, Charles A. Trabandt and C. M.
Naeve.

The above-captioned parties filed 
petitions for clarification and/or waiver 
of §§ 284.223(g)(1) and 284.105 of the 
regulations adopted in Order No. 436.1

1 F.l Paso Natural o a s  C o m p a n y , 33 FERC 61,153 
-¡(Jcttihiv**, 1965)

1 33 rK K C  1| rtl.mr 30 FR 42408 (October 18, 
1985).

Section 284.223(g)(1) provides that a 
transportation arrangement authorized 
under § 157.209(a)(1), which commenced 
on or before October 9,1985, may 
continue. Section 284.105 provides that a 
transportation arrangement authorized 
under section 311 of the Natural Gas 
Policy Act which commenced on or 
before October 9,1985, may continue 
until the earlier of the end of the 
extended contract term or October 9, 
1987. The three petitioners request 
clarification as to whether certain 
receipt points qualify for the transitional 
provisions. The parties outlined the 
following fact and circumstances in their 
respective petitions.

Sohio Petroleum Company and Sohio 
Chemical Company

Pursuant to a contract dated April 5. 
1984 and amended June 6,1984, ANR 
Pipeline Company transports gas on 
behalf of Sohio Chemical Company for 
the latter’s high-priority end use. Service 
under the agreement commenced April
27,1984. The agreement established a 
central receipt point. That central 
receipt point is clearly covered under 
the transitional provisions. Subsequent 
to October 9,1985, an additional well 
from several of the same leases serving 
the central receipt point Was connected 
to it. The contract between ANR and 
Sohio Chemical did not require any 
amendment or change by reason of the 
connection of the additional well. The 
volume of gas authorized under the 
contract remains unchanged. ANR 
agreed to transport gas from this well 
during the interim period through 
December 14,1985. However, ANR has 
refused to transport gas from this well 
beyond that date absent clarification 
from the Commission that the addition 
of this well will not preclude the receipt 
point from qualifying under the 
transitional provisions of § 284.223(g)(1).

Bishop Pipeline Corporation
Prior to October 9,1985, Bishop 

entered into a contract with Tennessee 
Gas Pipeline Company (Tennessee) for 
the transportation of gas to certain high 
priority end-users. The terms of the 
contract established three points of 
receipt. Prior to October 9,1985, service 
commenced and gas was deliveied to all 
end-users under the agreement. 
However, gas was received at only two 
of the three established receipt points. 
The third receipt point, Little Temple 
Field, was not completed until the week 
of October 21,1985. The facility was 
constructed at a cost of approximately 
$500,000 to implement the transportation 
arrangement. Gas receipt has not yet 
commenced at the Little Temple Field
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receipt point as Tennessee refuses to 
install the tap absent clarification from 
the Commission that the Little Field 
receipt point qualifies under the 
transitional provisons of § 284.223(g)(1).

Cascade Natural Gas Corporation

On July 2,1985, Cascade and 
Northweat Pipeline Corporation entered 
into a section 311 transportation 
agreement. The contract specified an 
initial period of six months and an 
additional period of eighteen months, 
subject to termination by either party 
upon thirty days written notice. As 
originally executed, the contract 
specified a single receipt point at Sumas, 
Washington. On August 7,1985, the 
contract was amended to add a second 
receipt point at Ignacio, Colorado. 
Pursuant to the agreement, service 
commenced on August 13,1985 at the 
Ignacio receipt point. Service has not yet 
commenced at the Sumas receipt point.
In its petition, Cascade states that 
Northwest has refused to commence 
service at the Sumas receipt point 
absent clarification from the 
Commission that the Sumas receipt 
point qualifies under the transitional 
provisions of § 284.105.

We grant all three requests for 
clarification. In each case, 
transportation under the respective 
contracts was authorized and service 
actually commenced prior to October 9, 
1985. The contracts were not amended 
or changed after that date.

The Commission recently clarified 
that where a transoortation arrangement 
was authorized an d service commenced 
on or before October 9,1985, 
commencement of use of a particular 
receipt or delivery point after that date 
will not subject the party to § § 284.8, 
284.9, and 284.10, as long as those points 
were specified in the agreement prior to 
October 10 ,1985.2 We find that the 
rceipts points at issue herein qualify for 
the transitional provisions of 
§ 284.223(g)(1) and § 284.105, 
respectively.

B y the Commission.
Kenneth F. Plum b,

Secretary.
[FR Doc. 86-198 Filed 1-3-86; 8:45 am]
BILLING CODE 6717-01-M

2 Regulation o f Natura l Gas Pipelines A fte r 
Partial W ellhead Decontrol (Natura l Gas P ipline 
Company o f Am erica) 33 FERC f  61,385 (8ss7ed 
P.eceiiiijef yt i9H5i

[Docket No. RM85-1-000]

Regulation of Natural Gas Pipelines 
After Partial Wellhead Decontrol; 
Southern Natural Gas Co.; Order 
Granting Request for Clarification

Before Commissioners: Raymond J. 
O’Connor, Chairman; A.G. Sousa, Charles G. 
Stalon, Charles A. Trabandt and C.M. Naeve.

Issued: December 27,1985.
On November 5,1985, Southern 

Natural Gas Company filed a request for 
clarification of Order No. 436.1 On 
December 13,1985, the Commission 
issued an order clarifying that certain 
transportation arrangements qualified 
under the transitional provisions of 
§ 284.223(g)(1).2 However, the 
Commission deferred responding to 
Southern’s clarification request 
concerning other transportation 
arrangements. By this order, the 
Commission is granting Southern’s 
request as it applies to the remainder of 
its transportation arrangements.

With respect to the transaction at 
issue, Southern states that it filed timely 
reports indicating that gas would be 
transported for both high-priority and 
low-priority end-users, but Southern did 
not specifically state what percent of the 
total volumes would be used for high- 
priority end-uses and thus transported 
under § 157.209(a)(1) or what percent of 
the total would be transported under 
§ 157.209(a)(2) and (e)(1). During 
September and October, Southern filed, 
pursuant to § 157.209(e)(2), prior-notice 
requests to extend such transportation 
beyond the 120-day self-implementing 
period for those low-priority end-users 
that would have experienced an 
interruption on or before December 15,
1985.3 Southern is requesting 
clarification that it may continue 
transporting high-priority gas under 
these arrangements under § 284.223(g)(1) 
for high-priority transportation that 
qualified under § 157.209(a)(1) of our old 
regulations.

We will grant Southern’s request for 
clarification. Although Southern may no 
longer transport gas under these 
arrangements for a use which would 
have qualified for transportation only 
under old § 157.209 (a)(2) and (e) unless 
Southern agrees to become subject to 
the non-discriminatory access 
provisions of Order No. 436, Southern 
may continue transporting, under 
§ 284.223(g)(1), gas which qualified for 
transportation under old § 157.209(a)(1)

1 33 FERC H 61,007 (1985), 50 FR 42.408 (October
18,1985).

2 33 FERC 1 01,377.
3 See Docket Nos. CP85-878-000, CP86-14-000, 

CP8b-l5-^UU, CP8H-49-OUU, CP86-55-000, CP80-57- 
0011. <JP B 6-5H -o O(1

for high-priority end-uses and for which 
transportation had commenced prior to 
October 9 ,1985.4

By the Commission.
K en n eth  F . Plum b,

Secretary.
[FR Doc. 86-199 Filed 1-3-86; 8:45 am]
BILLING CODE 6717-01-M

ENVIRONMENTAL PROTECTION 
AGENCY

[A-9-FRL-2950-2]

Approval of Prevention of Significant 
Air Quality Deterioration (PSD) Permit 
to Corn Products (EPA Project SJ 
85-04)

AGENCY: Environmental Protection 
Agency (EPA), Region 9.
a c t io n : Notice.

s u m m a r y : Notice is hereby given that on 
December 16,1985 the Environmental 
Protection Agency issued a PSD permit 
under EPA’s federal regulations 40 CFR 
§52.21 to the applicant named above.
The PSD permit grants approval to 
construct a 49.9 megawatt circulating 
fluidized bed cogeneration plant in 
Stockton, San Joaguin County,
California. Primary fuel for the facility 
will be low sulfur Utah coal. The permit 
is subject to certain conditions, 
including an allowable emission rate as 
follows: SO2 at 59 lbs/hr and NOx at 42 
lbs/hr.
FOR FURTHER INFORMATION CONTACT: 
Copies of the permit are available for 
public inspection upon request; address 
request to: Anita Tenley (A-3-1), U.S. 
Environmental Protection Agency, 
Region 9, 215 Fremont Street, San 
Francisco, CA 94105, (415) 974-8240, FTS 
454-8240.
SUPPLEMENTARY INFORMATION: Best 
Available Control Technology (BACT) 
requirements include the use of 
limestone injection, staged combustion, 
and ammonia injection at the rate of 5.5 
lb NFL/lb NOx (Selective Noncatalytic 
Reduction).
DATE: The PSD permit is reviewable 
under Section 307(b)(1) of the Clean Air 
Act only in the Ninth Circuit Court of 
Appeals. A petition for review must be 
filed by March 7,1986.

4 See Regulation o f N atura l Gas Pipelines A fte r 
Partia l W ellhead Decontrol (M idw est Solvents
Company), j3  F'EKC 1 6 1 -------(issued December 19,
1985),
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Dated: December 22,1985 
D avid P. H ow ekam p, '

Director, Air Management Division, Region 9. 
[FR Doc. 86-162 Filed 1-3-85; 8:45 am]
BILLING CODE 6560-50-M -

[OPTS-59745; FRL-2950-7]

Certain Chemicals Premanufacture 
Notices

AGENCY: Environmental Protection 
Agency (EPA).
ACTION: Notice.

SUMMARY: Section 5(a)(1) of the Toxic 
Substances Control Act (TSCA) requires 
any person who intends to manfacture 
or import a new chemical substance to 
submit a premanufacture notice (PMN) 
to EPA at least 90 days before 
manufacture or import commences. 
Statutory requirements for section 
5(a)(1) premanufacture notices are 
discussed in EPA statements of the final 
rule published in the Federal Register of 
May 13,1983 (48 FR 21722). In the 
Federal Register of November 11,1984, 
(49 FR 46066) (40 CFR 723.250), EPA 
published a rule which granted a limited 
exemption from certain PMN 
requirements for certain types of 
polymers. PMNs for such polymers are 
reviewed by EPA within 21 days of 
receipt. This notice announces receipt of 
four such PMN and provides a summary. 
DATES: Close of Review Period: Y 86-47, 
86-48 and 86-49, January 13,1986. Y 86- 
50, January 16,1986.
FOR FURTHER INFORMATION CONTACT: 
Wendy Cleland-Hamnett, Chemical 
Control Division (TS-794), Office of 
Toxic Substances, Environmental 
Protection Agency, Rm. E-611, 401 M St., 
SW., Washington, DC 20460 (202-382- 
3725).
SUPPLEMENTARY INFORMATION: The 
following notice contains information 
extracted from the non-confidential 
version of the submission by the 
manufacturer on the exemptions 
received by EPA. The complete non- 
confidential document is available in the 
public Reading Room E-107 at the above 
address between 8:00 a.m. and 4:00 p.m., 
Monday through Friday, excluding legal 
holidays.

Y 86-47
Manufacturer. Reichold Chemicals,

Inc.
Chemical. (G) Styrene butadiene 

acrylate copolymer.
Use/Production. (S) Pressure sensitive 

adhesive for removable labels. Prod, 
range. Confidential.

Toxicity Data. No data submitted.
Exposure. No data submitted.

Environmental Release/Disposal. No 
data submitted.
Y 86-48

Importer. Kay-Fries, Inc.
Chemical. (G) Polyester resin of aryl 

and alkane dicarboxylic acids plus 
alkane diols.

Use/Import. (S) Industrial metal 
coating. Import range. Confidential. 

Toxicity Data. No data submitted. 
Exposure. No data submitted. 
Environmental Release/Disposal. No 

data submitted.

Y 86-49
Manufacturer. Bostick Division of 

USM Corporation.
Chemical. (G) Polyester. 
Use/Production. (G) Adhesive, open, 

non-dispersive use. Prod, range. 
Confidential.

Toxicity Data. No data submitted. 
Exposure. No data submitted. 
Environmental Release/Disposal. No 

data submitted.

Y 86-50
Importer. Kaneka Texas Corporation. 
Chemical. (G) Styrenic—acrylic 

methyl methacrylate copolymer.
Use/Import. (G) Processing aid for 

polyvinyl chloride. Import range. 
Confidential.

Toxicity Data. Ames test: Negative. 
Exposure. No data submitted. 
Environmental Release/Disposal. No 

data submitted.
Dated: December 30,1985.

Linda K. Sm ith ,

Acting Director, Information Management 
Division.
[FR Doc. 86-154 Filed 1-3-86: 8:45 am]
BILLING CODE 6560-50-M

[OPTS-51604; FRL 2950-6]

Certain Chemicals Premanufacture 
Notices

AGENCY: Environmental Protection 
Agency (EPA). 
a c t io n : Notice.

s u m m a r y : Section 5(a)(1) of the Toxic 
Substances Control Act (TSCA) requires 
any person who intends to manufacture 
or import a new chemical substance to 
submit a premanufacture notice (PMN) 
to EPA at least 90 days before 
manufacture or import commences. 
Statutory requirements for section 
5(a)(1) premanufacture notices are 
discussed in EPA statements of the final 
rule published in the Federal Register of 
May 13,1983 (48 FR 21722). This notice 
announces receipt of nineteen PMNs 
and provides a summary of each.

DATES: Close of Review Period: P 86- 
314, March 19,1986. P 86-315, 86-316, 
86-317, 86-318, 86-319, 86-320, and 86- 
321, March 22,1986. P 86-322, 86-323, 
86-324, 86-325, and 86-326, March 23, 
1986. P 86-327, 86-328, and 86-329, 
March 25,1986. P 86-330, 86-331, and 
86-332, March 26,1986.

Written comments by: P 86-314, 
February 17,1986. P 86-315, 86-316, 86- 
317, 86-318, 86-319, 86-320, and 86-321, 
February 20,1986. P 86-322, 86-323, 86- 
324, 86-325, and 86-326, February 22, 
1986. P 86-327, 86-328, and 86-329, 
February 23,1986. P 86-330, 86-331, and 
86-332, February 24,1986.
a d d r e s s : Written comments, identified 
by the document control number 
‘‘[OPTS-51604]” and the specific PMN 
number should be sent to: Document 
Control Officer (TS-793), Confidential 
Data Branch, Information Management 
Division, Office of Toxic Substances, 
Environmental Protection Agency, Rm. 
E-201, 401 M St., SW, Washington, DC 
20460, (202) 382-3532.
FOR FURTHER INFORMATION CONTACT: 
Wendy Cleland-Hamnett, 
Premanufacture Notice Management 
Branch, Chemical Control Division (TS- 
794), Office of Toxic Substances, 
Environmental Protection Agency, Rm. 
E-611, 401 M St., SW, Washington, DC 
20460, (202) 382-3725.
SUPPLEMENTARY INFORMATION: The 
following notice contains information 
extracted from the non-confidential 
version of the submission provided by 
the manufacturer on the PMNs received 
by EPA. The complete non-confidential 
document is available in the Public 
Reading Room E-107 at the above 
address.

P  8 6 - 3 1 4

Manufacturer. Confidential.
Chemical. (G) Polyether. 
Use/Production. (G) Polyurethane 

elastomers. Prod, range. Confidential.
Toxicity Data. Acute oral: >5000 mg/ 

kg; Acute dermal: >2000 mg/kg; 
Irritation: Skin—Non-irritant, Eye—Non
irritant; Skin sensitization: Non
sensitizer.

Exposure. Manufacture: dermal, a 
total of 6 workers, up to 5 hrs/da, up to 
100 da/yr.

En vironmental Release/Disposal. 
Confidential. Disposal by navigable 
waterway.

P 8 6 - 3 1 5

Importer. Confidential.
Chemical. (G) Olefinic aldehyde. 
Use/Import. (G) Highly dispersive use. 

Import range. Confidential.
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Toxicity Data. Acute oral: >8000 mg/ 
kg; Irritation: Skin—Non-irritant, Eye— 
Non-irritant.

Exposure. Confidential.
En vironmen tal Release/Disposal. 

Confidential. Disposal by publicly 
owned treatment works (POTW).
P 86-316

Manufacturer. Confidential.
Chemical. (G) Water reducible oil-free 

polyester.
Use/Production. (S) Industrial water 

reducible baking enamels. Prod, range. 
Confidential.

Toxicity Data. No data submitted. 
Exposure. Manufacture: dermal, a 

total of 5 Workers.
En vironmental Release/Disposal. 

Confidential.
P 86-317

Manufacturer. Confidential.
Chemical. (G) Polyester. 
Use/Production. (S) Polymer for 

industrial metal coatings. Prod, range. 
29,000-175,000 kg/yr.

Toxicity Data. No data submitted. 
Exposure. Manufacture: dermal, a 

total of 4 workers, up to 3 hrs/da, up to 4 
da/yr.

En vironmental Release/Disposal. 
Released to air and landfill, 20 kg/batch 
incinerated. Disposal by publicly owned 
treatment works (POTW).
P 86-318

Manufacturer. Alpha Resins / 
Corporation.

Chemical. (G) Unsaturated polyester 
polymer.

Use/Production. (G) Polyester resin 
system component. Prod, range. 
Confidential.

Toxicity Date. No data submitted. 
Exposure. Confidential.
En vironmen tal Release/Disposal. 

Confidential.
P 86-319

Manufacturer. Confidential.
Chemical. (G) Acrylic emulsion. 
Use/Production. (G) Open, non- 

dispersive use and highly dispersive use. 
Prod, range. Confidential.

Toxicity Data. No data submitted. 
Exposure. Confidential.
Environmental Release/Disposal. No 

data submitted.

P 86-320
Manufacturer. Confidential.
Chemical. (G) Polymer of alkyl 

propenoates and ethenyl benzene.
Use/Production. (S) Intermediate used 

in metal coating formulation. Prod, 
range. 50,000-150,000 kg/yr.

Toxicity Data. No data submitted. 
Exposure. Manufacture, dermal, a 

total of 2 workers, up to 1 hr/da.
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Environmental Release/Disposal. No 
release.
P 86-321

Manufacturer. Confidential.
Chemical. Further clarification needed 

before information can be released to 
the public files.’ »

Use/Production. (S) Site-limited metal 
coating intermediate. Prod, range. 
125,000-375,000 kg/yr.

Toxicity Data. No data submitted. 
Exposure. Manufacture, dermal, a 

total of 4 workers, up to 1.hr/da, up to 25 
da/yr.

Environmental Release/Disposal. No 
release.
P 86-322

Importer. Confidential.
Chemical. (G)

Fluoroalkylcarbonylaminoalkyl 
alkylamine oxide.

Use/Import. (S) Industrial surface 
active agent. Import range. Confidential.

Toxicity Data. Acute oral: 25,400 mg/ 
kg; Ames test: Negative.

Exposure. No data submitted. 
Environmental Release/Disposal. No 

data submitted.
P 86-323

Manufacturer. Confidential.
Chemical. (G) Acrylourethane. 
Use/Production. (G) Coatings/ 

adhesives for open, non-dispersive use. 
Prpd. range. Confidential.

Toxicity Data. No data submitted. 
Exposure. Confidential.
En vironmental Release/Disposal. 

Confidential. »
P 86-324

Manufacturer. The Dow Chemical 
Company.

Chemical. (G) Unsaturated aromatic 
hydrocarbon.

Use/Production. (S) Site-limited 
chemical intermediate. Prod, range. 
Confidential.

Toxicity Data. No data submitted. 
Exposure. Manufacture, use: dermal. 
Environmental Release/Disposal. 1 to 

less than 4 kg/batch released to air and 
water. Disposal by navigable waterway.

P 86-325
Manufacturer. Confidential.
Chemical. (G) Acrylic resin solution. 
Use/Production. (G) Open, non- 

dispersive use. Prod, range.
Confidential.

Toxicity Data. No data submitted. 
Exposure. Confidential.
Environmental Release/Disposal. No 

data submitted.
P 86-326

Manufacturer. Confidential.

Chemical. (G) Ester-imide. 
Use/Production. (S) Wire enamel. 

Prod, range. Confidential.
Toxicity Data. No data submitted. 
Exposure. Confidential. 
Environmental Release/Disposal. 

Confidential.

P 86-327
Manufacturer. Confidential.
Chemical. (S) 3-(3-oxo-lH, 3H- 

naphtho (1,8-cd) pyran-l-ylidene)-3H- 
indole-7-carboxylic acid, sodium salt.

Use/Productiôn. (S) Industrial 
intermediate. Prod, range. Confidential. 

Toxicity Data. No data submitted. 
Exposure. Manufacture: dermal, a 

total of 4 workers, up to 3 hrs/da, up to 
10 da/yr.

Environmental Release/Disposal. 0.3 
to 18 kg/batch released to water. 
Disposal by POTW.

P 86-328
Manufacturer. Confidential.
Chemical. (S) 3-(3-oxo-lH, 3H- 

naphtho (1,8-cd) pyran-l-ylidene)-3H- 
indole-7-carboxylic acid.

Use/Production. (S) Industrial 
intermediate. Prod, range. Confidential. 

Toxicity Data. No data submitted. 
Exposure. Manufacture: dermal, a 

total of 8 workers, up to 3 hrs/da, up to 
10 da/yr.

Environmental Release/Disposal. 0 to 
12 kg/batch released to water and land. 
Disposal by POTW.

P 86-329
Importer. Confidential.
Chemical. (G) Polymer of 

heteromonocyclic diazine, 
carbomonocyclic alkyl halide and 
heteromonocyclic methyl chloride.

Use/Import. (S) Industrial textile 
auxiliary. Import range. 1100-8800 kg/yr.

Toxicity Data. Acute oral: >  5,000 mg/ 
kg; Irritation: Skin—Non-Irritant, Eye— 
Non-irritant; Ames test: Negative. 

Exposure. No data submitted. 
Environmental Release/Disposal. No 

release.

P 86-330
4 Manufacturer. Confidential.

Chemical. (G) Propoxylated amines. 
Ùse/Production. (S) Chemical 

intermediate. Prod, range. Confidential.
Toxicity Data. Irritation: Skin— 

Irritant, Eye—Irritant.
Exposure. Manufacture and use: 

dermal, a total of 4 workers, up to 0.5 
hrs/da, up to 120 da/yr.

Environmental Release/Disposal. .18 
to 15.3 kg/batch released to land. 
Disposal by approved landfill.
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P 86-331
Manufacturer. Confidential. 
Chemical. (G) Propoxylated 

quaternary amine.
Use/Production. (S) Detergents, oil 

field chemicals, and petroleum, and 
polymer processing. Prod, range. 
Confidential.

Toxicity Data. Irritation: Skin— 
Irritant, Eye—Irritant.

Exposure. Confidential. 
Environmental Release/Disposal. 6 

kg/batch released to water with 0.8 kg/‘ 
batch to land.

P 86-332
Manufacturer. Confidential. 
Chemical. (G) Propoxylated amines. 
Use/Production. (S) Chemical 

intermediate. Prod, range. Confidential.
Toxicity Data. Irritation: Skin— 

Irritant, Eye—Irritant.
Exposure. Manufacture and use: 

dermal, a total of 4 workers, up to 0.5 
hrs/da, up to 120 da/yr.

Environmental Release/Disposal. .18 
to 15.3 kg/batch released to land. 
Disposal by approved landfill.

Dated: December 30,1985.
Linda K. Sm ith,

Acting Director, Information Management 
Division.
[FR Doc. 86-155 Filed 1-3-86; 8:45 am]
BILLING CODE 6560-50-M

[OPTS-00067; FRL-2949-5]

Small Company Obligations Under the 
Toxic Substances control act; Open 
Meeting

a g e n c y : Environmental Protection 
Agency (EPA).
a c t io n : Notice of public meeting.

s u m m a r y : The EPA will hold a public 
meeting to discuss certain provisions of 
the Toxic Substances Control Act 
(TSCA) and the circumstances under 
which small domestic manufacturers, 
importers, and processors of chemical 
substances are subject to TSCA 
regulations as are larger companies. 
EPA staff also will discuss 
recordkeeping reporting, importing and 
exporting, compliance monitoring, 
enforcement, certain aspects of the new 
chemical and existing chemical 
programs, EPA assistance for small 
companies, and related issues of 
interest.
d a t e : The meeting will be held on 
Tuesday, February 4,1986, from 9:30 
a.m. to 4:00 p.m. Preregistration is 
required. There is no registration fee, 
but seating is limited. Registration 
closes January 28,1986.

ADDRESS: The meeting will be held in 
the: Labor Education Center; Rutgers 
University, Ryders Lane and Clifton 
Avenue, New Brunswick, NJ.
FOR FURTHER INFORMATION AND TO  
r e g is t e r : Call the TSCA
Assistance Office toll-free: 800-424- 
9065; in Washington, DC, 554-1404.

Dated: December 27,1985.
Edw in F . T insw orth,

Acting Director, Office of Toxic Substances. 
[FR Doc. 86-156 Filed 1-3-86; 8:45 am] 
BILLING CODE 6560-50-M

[OPPE-FRL-2950-5]

Agency Information Collection 
Activities Under QMB Review

a g e n c y : Environmental Protection 
Agency (EPA). 
a c t io n : Notice.

SUMMARY: Section 3507(a)(2)(B) of the 
Paperwork Reduction Act of 1980 (44 
U.S.C. 3501 et seq.) requires the Agency 
to publish in the Federal Register a 
notice of proposed information 
collection requests (ICRs) that have 
been forwarded to the Office of 
Management and Budget (OMB) for 
review. The ICR describes the nature of 
the solicitation and the expected inpact, 
and where appropriate includes the 
acutal data collection instrument. The 
following ICRs are* available for review 
and comment.
FOR FURTHER INFORMATION CONTACT: 
Nanette Liepman, (202) 382-2740 or FTS 
382-2740.
SUPPLEMENTARY INFORMATION:

Office of Pesticides and Toxic 
Substances

Title: Pesticide Dealers and 
Applicators-Recordkeeping and 
Reporting Requirements (EPA ICR 
#0154). (This is a renewal of an expired 
ICR; no changes is proposed.)

Abstract: This information collection 
request identifies sellers of restricted- 
use pesticides and requires applicators 
of these pesticides to maintain records 
concerning their use.

Respondents: Dealers, distributors, 
and applicators of restricted use 
pesticides.

Title: TSCA Inspection-Related Forms 
(EPA ICR #0163). (This is a renewal of 
an expired ICR; no change is proposed.)

Abstract: TSCA inspection-related 
forms are used to meet the Agency’s 
statutory obligations to provide notice 
for inspections and confidential 
treatment of information collected under 
TSCA.

Respondents: Chemical manufacturing 
facilities.

Water Programs
National Pollutant Discharge 
Elimination System (NPDESJ

The following items request renewal 
of existing requirements. No changes are 
being proposed.

Title: NPDES Requirements for 
Approved State Programs (EPA ICR 
#0168).

Abstract: States with EPA-approved 
wastewater permit programs must 
collect permittee information for direct 
enforcement purposes and for reporting 
to EPA. EPA uses the information for 
national program oversight and support 
of enforcement actions.

Respondents: State water pollution 
control agencies.

Title: Pretreatment Removal Credit 
Approval Request (EPA ICR #0004, 40 
CFR 403.7).

Abstract: A Federal categorical 
pretreatment standard may be revised 
to reflect removal of regulated pollutants 
by the publicly owned treatment works 
(POTW). EPA or the approved state 
agency reviews the POTW submission 
and approves/denies the use of removal 
credits for industrial users.

Respondents: Publicly owned 
treatment works.

Title: Industry and POTW 
Maintenance of Monitoring Records. 
EPA #0009, 40 CFR 403.12(n).

Abstract: Industrial users and publicly 
owned treatment works (POTW) must 
maintain records of monitoring activity 
for possible inspection by the POTW, 
state agency, or EPA to determine 
compliance with EPA pretreatment 
standards.

Respondents: Businesses and publicly 
owned treatment works.

Title: POTW Report of New or 
Increased Pollutant Introduction. EPA 
ICR #0126, 40 CFR 122.42(b).

Abstract: A publicly owned treatment 
works (POTW) must notify the permit 
authority (EPA or state agency) of 1)
Any new introduction of pollutants from 
indirect discharges or 2) Any substantial 
change in the volume or character of 
pollutants introduced by a source that 
was introducing pollutants at the time of 
permit issuance. The permit authority 
determines water quality impacts and 
the need for permit modifications.

Respondents: Publicly owned 
treatment works.
Agency PRA Clearance Requests 
Completed by OMB

EPA #0234; Laboratory Performance 
Evaluation of Water and Waste 
Laboratories, was approved 12/24/85 
(OMB #0240-0089; expires 7/31/88).
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EPA #0827; Construction Grants 
Program Information, was approved 11/ 
26/85 (OMB #2040-0027; expires 9/30/ 
88).

EPA #0959; Reporting,
Recordkeeping, and Planning 
Requirements for Ground-Water 
Monitoring, was approved 12/12/85 
(OMB #2050-0033; expires 6/30/87).

EPA #1057; NSPS for Sulfuric Acid 
Plants—Information Requirements, was 
approved 12/16/85 (OMB 2060-0122; 
expires 6/30/86).

EPA #1063; NSPS for Sewage 
Treatment Plants, was approved 12/11 / 
85 (OMB #2060-0035; expires 12/31/88).

EPA #1064; NSPS for Automobile and 
Light-Duty Truck Surface Coating, was 
approved 12/13/85 (OMB #2060-0034; 
expires 9/30/86).

EPA #1069; NSPS for Basis Oxygen 
Process Furnaces in Iron and Steel 
Plants (Subpart N)—Information 
Requirements, was approved 12/11/85 
(OMB #2060-0029; expires 12/31/88).

EPA #1255; Request for Information 
from Manufacturers of Residential 
Wood Combustion Units, was approved 
12/16/85 (OMB ±2060-0128; expires 9/ 
30/86).

Comments on all parts of this notice 
may be sent to:
Nanette Liepman, U.S. Environmental 

Protection Agency, Office of 
Standards and Regulations (PM-223), 
Regulation and Information 
Management Division, 401 M Street, 
SW., Washington, DC 20460 

and
Carlos Tellez (ICRs #0154, #0163) or 

Rick Otis (ICRs #0004, #009, #0126, 
#0168), Office of Management and 
Budget, Office of Information and 
Regulatory Affairs, New Executive 
Office Building (Room 3228), 726 
Jackson Place, NW., Washington, DC 
20503
Dated: December 31,1985.

D aniel J. Fiorino,
Acting Director, Regulation and Information 
Division.
[FR Doc. 86-163 Filed 1-3-86; 8:45 am)
BILLING CODE 6560-50-M

FEDERAL MARITIME COMMISSION 

[Docket No. 85-24]

Matson Navigation Company, Inc.; 
Proposed Overall Rate Increase of 2.5 
Percent Between United States Pacific 
Coast Ports and Hawaii Ports; Order of 
Investigation and Suspension

On November 15,1985 Matson 
Navigation Company, Inc. (Matson) filed

amendments1 to its Tariffs FMC-F Nos. 
14,15,16 and 17 proposing an overall 
increase of 2.5 percent on all rates and 
charges on commodities moving in its 
Pacific Coast/Hawaii trade (except on 
household goods or personal effects), 
effective January 1,1986.

A protest received from the State of 
Hawaii through the Department of 
Commerce and Consumer Affairs urged 
the rejection or suspension and 
investigation of Matson’s increase. The 
State contends that Matson’s last 2.5 
percent rate increase, which was 
effective January 1,1985, caused 
Matson’s earnings to exceed the 
allowable rate of return. The State 
contends this was due to several factors: 
Matson’s fuel expenses were overstated 
as bunker fuel prices declined during 
1985; Matson underestimated the 1985 
freight revenues; and Matson’s vessel 
investment andTate base figures were 
inflated as several new Matson barges 
were not put into actual or useful 
service by the projected date.

In asking that Matson’s January 1,
1986 rate increase either be rejected or 
suspended, the State also claims that 
Matson did not have effective 
competition in the Hawaiian Trade and 
that Matson will continue to operate in a 
favorable economic environment in 
1986. Among the factors mentioned by 
the State in regard to Matson’s 1986 
operations are that conditions in the 
world oil market should stabilize or 
decrease fuel expenses, investments in 
new container equipment should reduce 
container maintenance and repair 
expenses, new inter-island barges 
should decrease cargo handling 
expenses, and one of Matson’s vessels, 
the MATSONIA, a Ro/Ro vessel which 
has been inactive but which is now 
being reconfigured, may not be properly 
included in Matson’s rate base. The 
State also questions the effect of the 
diversion of Matson’s revenues from 
Commission regulated tariffs with the 
filing of a new Matson tariff with the 
Interstate Commerce Commission 
covering a storedoor-pickup service.

In its reply to the State’s protest, 
Matson maintains that: (1) It does not 
have effective competition which is 
steadily increasing, (2) the State’s 
discussion of the decline in fuel costs is 
not germane to Matson’s projections of 
fuel costs for 1986, and (3) the State 
erroneously assumes that substantially 
all of Matson’s revenues are regulated

1 Involved publications are Supplement No. 1 to 
Tariff FMC-F No. 14, Supplement No. 1 and 1st 
Revised Page 138 to Tariff FMC-F No. 15, 
Supplement No. 1 and 2nd Revised page 56 to Tariff 
FMC-F No. 16, and Supplement No. 1 to Tariff 
FMC-F No. 17.

by the Commission. Matson states that 
revenues under Commission tariffs only 
account for 74% of the total and that 
Matson has projected a rate of return on 
rate base of 11.47% which is well below 
the allowable rate of return.

Discussion
Matson’s 2.5 percent general increase 

effective January 1,1986 was not 
accompanied by any financial or 
operating data, schedules or 
justifications. The most recent financial 
information filed with the Commission 
by Matson was its annual submission 
for 1984. This financial data indicates 
that Matson earned a 13.07 percent rate 
of return in 1984. When Matson filed its 
last overall rate increase effective 
January 1,1985 it did submit data in 
support of the increase which projected 
a 1985 rate of return of 13.65 percent. 
Matson’s financial report showing 
actual results for 1985 is not due to be 
filed until May 1986.

Matson’s last overall increase was the 
subject of Docket No. 85-3, Matson 
Navigation Company, Inc. Proposed 
O verall Rate Increase o f 2.5 Percent 
Between United States Pacific Coast 
Ports and Haw aii Ports. This proceeding 
was initiated by the Commission to 
determine if a 2.5 percent increase was 
just and lawful in light of Matson’s 
projected rate of return of 13.65 percent. 
On May 1,1985 the Presiding 
Administrative Law Judge issued an 
Initial Decision in Docket No. 85-3 
which held that Matson’s rate increase 
was not excessive. This conclusion was 
based upon a finding that the evidence 
of record supported a rate of return in 
the range of 13.68 to 13.98 percent. Upon 
exception, the Commission by Notice 
served on June 28,1985 advised:

. . . Due to a vacancy on the Commission 
and a series of divided votes by the 
remaining Commissioners the Commission is 
unable to issue a "final decision” in this 
proceeding within the statutory period 
[expiring June 30,1985). Section 3 of the 
Intercoastal Shipping Act, 1933 provides that 
if a “final decision” is not issued within the 
statutory period the rates under investigation 
shall, for purposes of that section, be deemed 
to be just and reasonable.

By Order served December 27,1985 the 
Commission announced that because 
the above Notice served June 28,1985 
precluded further litigation of the issues 
noted in the Order of Investigation in 
Docket No. 85-3 and no regulatory 
purpose was served by continuing that% 
investigation, the proceeding would be 
discontinued.

The finding of reasonableness by 
operation of section 3 of the Intercoastal 
Shipping Act (46 U.S.C. app. 845), in



446 Federal Register /  Vol. 51, No. 3 /. Monday,, January 6, 1986 / Notices

Docket No. 85-3 does not, however, 
preclude a subsequent investigation, 
instituted pursuant to sections 18(a) and 
22 of the Shipping Act, 1916 (46 U.S.C. 
app. 817 and 821) to determine whether 
present circumstances render those 
rates unreasonable. Section 18(a) of the 
Shipping Act, 1916 (46 U.S.C. app. 817) 
requires common carrier rates in 
interstate commerce to continue to be 
just and reasonable while in effect. The 
most critical issues concerning Matson’s 
current rates are whether declining fuel 
costs increased Matson’s rate of return 
beyond the return projected for 1985 and 
whether a decline in the current trend in 
interest rates lowered the maximum 
reasonable rate of return.

In regard to Matson's proposed 
January 1,1986 rate increase, there are 
several issues which are critical. In view 
of the uncertainty in world oil markets, 
a major issue is whether Matson has 
properly projected its fuel expenses for 
1986. In reply to the State of Hawaii’s 
protest Matson states it projected its 
1986 fuel expenses on the cost of bunker 
fuel on September 15,1985. It fails to 
give any explanation as to why the cost 
of fuel on this date should be the basis 
for its fuel expenses throughout 1986.

Matson failed to provide any 
information on its 1986 projected 
expenses and rate base to counter the 
State’s contention that certain expenses 
in 1986 may be lower than projected and 
that the MATSONIA may be improperly 
included in the rate base. Matson has 
also made use of several exemptions 
from regulation by entering into joint 
rates with motor carriers for the carriage 
of exempt agricultural commodities and 
joint rates with railroads for carriage of 
exempt trailer and container on flatcar 
cargoes. It has entered into joint rates 
with motor carriers filed with the 
Interstate Commerce Commission for 
the carriage of cargoes moving in a 
storedoor-pickup service. Matson, in 
addition, carries mail under contracts 
with the U.S. Postal Service. As a result, 
Matson projects that Commission tariffs 
will only account for 74% of Matson’s 
total revenues. Matson has, however, 
failed to provide any information on 
how it has allocated its revenues, 
expenses and rate base between the 
Commission regulated services and its 
other services.

There are also other points which 
were not addressed by Matson in 
justification of the rate increase. Matson 
has failed to provide the Commission 
With any information on what it 
considers to be a proper benchmark rate 
of return for 1986 and whether any 
adjustments need to be made to its 1986 
benchmark rate of return for current risk

factors or economic conditions. These 
are crucial factors as inflation and . 
interest rates have stabilized and one of 
the major issues left unresolved in 
Docket No. 85-3 was Matson’s 
projection that interest rates would 
continue to climb throughout 1985.

For the above reasons, the 
Commission has determined to suspend 
and investigate Matson’s proposed 
January 1,1986 rate increase. The issue 
of the reasonableness of Matson’s 
existing rates under section 18(aJ of the 
Shipping Act, 1916 (46 U.S.C. app. 817) 
will also be incorporated into this 
investigation.

Therefore, it is ordered, that pursuant 
to the authority of sections 18(a) and 22 
of the Shipping Act, 1916 (46 U.S.C. app. 
817 and 821) and sections 3 and 4 of the 
Intercoastal Shipping-Act, 1933 (46 
U.S.C. app. 845 and 845a) an 
investigation is instituted to determine 
whether the rate increase of 2J5 percent 
shown in the following tariff 
supplements published by Matson is just 
and reasonable:
FMC-F No. 14, Supplement No. 1 
FMC-F No. 15, Supplement No. 1 and 1st

Revised Page 138
FMC-F No. 16, Supplement No. 1 and

2nd Revised Page 56 
FMC-F No. 17, Supplement No. 1

It is further ordered, that pursuant to 
sections 18(a) and 22 of the Shipping 
Act, 1916 (46 U.S.C. app. 817 and 821) an 
investigation is instituted to determine 
whether the rates stated in the above 
named Matson tariffs are just and 
reasonable without the proposed 2.5% 
rate increase.

It is further ordered, that in 
determining the fair rate of return for 
Matson the following issues shall be 
addressed:

1. Has Matson properly projected its 
revenues, expenses and rate base for 
1986?

2. Has Matson properly allocated its 
revenues, expenses and rate base 
between its Commission and non- 
Commission regulated services for 1986?

3. Are the business and financial risks 
faced by Matson greater or less than 
those faced by an average U.S. 
corporation? If so, should Matson’s rate 
of return be adjusted? and

4. Are the current trends in rates of 
return and interest rates such that 
Matson’s rate of return should be 
adjusted?

It is further ordered, that pursuant to 
the authority of section 3 of the 
Intercoastal Shipping Act, 1933 (46 
U.S.C. app. 845) the operation of that 
portion of the tariff matter under 
investigation which represents an 
increase of 2.5 percent to be effective

January 1,1986 is hereby suspended and 
the use thereof deferred to and including 
June 30,1986, unless otherwise ordered 
by the Commission;

It is further ordered, that Matson 
Navigation Co. is named respondent in 
this proceeding;

It is further ordered, that the State of 
Hawaii, Department of Commerce and 
Consumer Affairs is named protestant 
and is made a party to this proceeding;

It is further ordered, that in 
accordance with Rule 42 of the 
Commission’s Rules of Practice and 
Procedure (46 CFR 502.42) the Bureau of 
Hearing Counsel shall be a party to this 
proceeding;

It is further ordered, that Respondent 
immediately post and file tariff 
supplements in compliance with the 
requirements set forth in section 
550.13^b) of the Commission’s domestic 
tariff filing regulations (46 CFR 
550.13(b));

It is further ordered, that this 
proceeding be assigned for public 
hearing before an Administrative Law 
Judge of the Commission’s Office of 
Administrative Law Judges and that the 
hearing be held at a date and place to be 
determined by the Presiding 
Administrative Law Judge;

It is further ordered, that the 
prehearing statements required to be 
filed by all parties in accordance with 
Rule 67(d)(2) of the Commission’s Rules 
of Practice and Procedure (46 CFR 
502.67(d)(2)) shall be filed no later than 
seven days after the service of this 
Order of Investigation and Suspension;

It is further ordered, that the 
Administrative Law Judge shall, at his 
discretion, direct all parties to attend a 
prehearing conference to consider

1. Simplification of issues;
2. Identification of issues which can 

be resolved readily on the basis of 
documents, admissions of fact, or 
stipulations;

3. The need for filing of testimony and 
exhibits, together with underlying 
workpapers;

4. Identification of any issues which 
require an evidentiary hearing;

5. Limitation of witnesses and areas of 
cross-examination should an 
evidentiary hearing be necessary;

6. Requests for subpoenas; and
7. Other matters which may aid in the 

disposition of the hearing.
It is further ordered, that after 

considering the procedural 
recommendations of the parties, the 
Administrative Law Judge shall limit the 
issues to the extent possible and 
establish a procedure for their 
resolution;
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It is further ordered, that any hearing 
in this proceeding shall be completed by 
February 28,1986, the initial decision of 
the Presiding Administrative Law Judge 
shall be submitted in writing to the 
Commission by April 30,1986, and the 
final decision of the Commission shall 
be issued June 27,1986;

It is further ordered, that during the 
pendency of the investigation, 
Respondent will serve the 
Administrative Law Judge and all 
parties of record with notice of any tariff 
changes affecting the material under 
investigation at the same time such 
changes are filed with the Commission;

It is further ordered, that notice of this 
Order be published in the Federal 
Register and a copy be served upon all 
parties of record;

It is further ordered, that any person 
other than parties of record having an 
interest and desiring to participate in 
this proceeding shall file a petition for 
leave to intervene in accordance with 
Rule 72 of the Commission’s Rules of 
Practice and Procedure (46 CFR 502.72);

It is further ordered, that all future 
notices, orders, and/or decisions issued 
by or on behalf of the Commission in 
this proceeding, including notice of the 
time and place of hearing or prehearing 
conference, shall be mailed directly to 
all parties of record; and

Finally, it is ordered, that all 
documents submitted by any party of 
record in this proceeding shall be filed 
in accordance with Rule 118 of the 
Commission’s Rules of Practice and 
Procedure (46 CFR 502.118), as well as 
being mailed directly to all parties of 
record.

By the Commission.2 
Bruce A. Dombrowski,
Acting Secretary.

Commissioner Moaklely, concurring 
and dissenting.

I concur in the majority’s belief that 
an investigation of Matson’s current 
rates in the Pacific Coast/Hawaii Trade 
is necessary in view of the recent 
realignment of the carrier’s tariff and the 
resulting obsolescence of its previous 
financial reports. However, for reasons 
discussed below, I would conduct such 
an investigation solely under section 
18(a) of the Shipping Act, 1916 (46 app. 
U.S.C. 817).

I strongly dissent from the majority’s 
action suspending Matson’s proposed
2.5 percent increase. The action is 
clearly contrary to the intent of 
Congress in the 1978 amendments to the 
Intercoastal Shipping Act, 1933 (46 app. 
U.S.C. 843 et seq.) (the 1933 Act), and

* Commissioner Thomas F. M oakley ’s^concurring 
and dissenting opin ion is attached.

will deprive the carrier of over 2.5 
million dollars without any legitimate 
basis for concluding that the increase 
will produce unreasonable results.

In 1978, Congress amended the 1933 
Act to make domestic offshore rate 
regulation and the exercise of the 
Commission’s suspension power, more 
meaningful. Prior to the amendments, 
the Commission could suspenctany rate 
increases or decreases for up to 120 
days, pending a hearing on their 
lawfulness. Not once in the 45 year 
history of that statute had the 
Commission ever completed a rate 
proceeding within 120 days. Typically 
such proceedings took about one year to 
complete and several proceedings had 
taken more than three years from start 
to finish. Moreover, there was no clear 
authority in the statute to award refunds 
to shippers if the rates were ultimately 
found unjust or unreasonable. Under 
these circumstances, the suspension 
power was often invoked simply to 
delay rate increases that the 
Commission had little other power to 
control. For a number of reasons, not the 
least of which was the time consumed in 
litigation, increases were rarely found to 
be unjust or unreasonable.

The 1978 amendments sought to 
address all of these problems. The 
suspension period was lengthened to 180 
days and the Commission was required 
to complete its proceedings in that same 
period of time. In order to do so, 
Congress directed the Commission to 
establish guidelines for determining 
what constitutes a fair rate of return so 
that these issues would not be re
litigated in each rate proceeding. They 
also recognized that the Commission 
would have to require a carrier to file all 
of its essential financial data 
simultaneously with the pertinent rate 
increase and to rely upon that data as 
its direct case in any subsequent 
proceeding.1

Congress then created what they 
termed as a “5 percent no-suspend 
zone” 2 which was designed to prevent 
the Commission from suspending the 
first 5 percent of across-the-board 
increases in any 12-month period. They 
also required the Commission to 
articulate, in detail its reasons for 
suspending any increase or decrease? 
Finally, they provided for refunds to 
shippers if the unsuspended portion of a

1 See H.R. Rep. No. 95-744,95th Cong. 1st Sess., 9 
(1977).

2 The "no-suspended zone” was originally set at 7 
percent. Id. This was changed to 5 percent when the 
bill (H.R. 6503) was reported out by the Senate 
Committee on Commerce, Science and 
Transportation. See S. Rep. No. 95-1240,95th Cong. 
2d Sess. (1978).

general rate increase were later found 
unreasonable.

The instant 2.5 percent increase is an 
across-the-board increase and is the 
first such increase in 12 months. 
However, it does not fall within the 5 
percent no-suspend zone because it does 
not fit the definition of “general rate 
increase” set forth in the statute.3 
Ironically, if Matson had filed a 3 
percent across-the-board increase, it 
would qualify as a general rate increase 
and cou ld  n o t be suspended.

Because it does not meet the 
definition of a general rate increase, 
Matson's 2.5 percent increases was not 
required by the Commission’s rules to be 
accompanied by any financial data.4 
The obvious reason is that both the 
statute and the Commission’s rules view 
an increase of less than 3 percent to be 
below the threshold at which the 
expensive machinery of financial 
analysis and possibly, litigation should 
be activated.

Because the increase was not required 
to be accompanied by financial data, the 
Commission has been unable to do the 
type of intelligent analysis that Congress 
clearly requires of us before entering 
into an investigation or suspension of 
rates under section 3 of the 1933 Act. 
Moreover, the time requirements for 
hearings under section 3 of that Act are 
totally unrealistic unless the prerequisite 
financial data has been furnished well 
in advance, as Congress and the 
Commission contemplated.

The Commission has no  evidence 
before it which would indicate that 
Matson’s 2.5 percent increase will 
produce unreasonable high rates. The 
only financial projections relating to the 
restructured service are those provided 
by Matson in response to the State of 
Hawaii’s protest. These projections 
indicate a rate of return of 11.47 percent 
with the increase and 10.4 percent if it 
does not take effect. Both Figures are 
safely below any recent notions of what 
constitutes a fair rate of return.5 As

3 A general rate increase i9 one which will result 
in an increase of not less than 50 percent of the total 
rate items in the carrier's tariffs in a particular trade 
and directly result in an increase in gross revenues 
of not less than 3 percent. See. 46 app. U S.C. 843. 
This definition was taken from an earlier FMC rule 
which prescribed the type of increase which 
required financial justification. See, 46 CFR 512.3 
(1978).

4 See 46 CFR 552.2(f).
8 Recent pronouncements on the maximum 

permissible rate of return for carriers in the 
domestic offshore trades range from 13.6% in Docket 
No. 76-43, Sea-Land Service, Inc., Trailer Marine  
Transport Corporation, Gulf Caribbean M arine  
Lines, Inc. and Puerto Rico Maritim e Shipping 
Authority Proposed General Rate Increases in the 
Puerto Rico and Virgin Islands Trades (1981) to

Continued
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indicated above, suspension of the 2.5 
percent for the full 180 days will 
perm anently deprive M atson of more 
than 2.5 million dollars in revenue. If the 
rates are later found to be reasonable, 
there is no legal m eans by w hich 
M atson can recover that lost revenue 
from future ratepayers. W hatever its 
losses m ay have been in the past, a 
regulated carrier can never be perm itted 
to charge higher than reasonable rates, 
even to recoup such losses.

In short, I believe that suspension of 
this increase is directly contrary to 
Congressional intent, and without a 
reasonable basis in fact.

[FR Doc. 88-133 Filed 1-3-86; 8:45 am)
BILLING CODE 6730-0t-M

F E D E R A L  R E S E R V E  S Y S T E M

F if th  T h ir d  K e n t u c k y  B a n c o r p ,  In c . ,  e t  
a l . ;  F o r m a t io n s  of; A c q u is i t io n s  b y :  a n d  
M e r g e r s  o f  B a n k  H o ld in g  C o m p a n ie s

The com panies listed  in this notice 
have applied for the Board ’s approval 
under section 3 of the Bank Holding 
Com pany A ct (12 U.S.C. 1842] and 
§ 225.14 of the Board ’s Regulation Y (12 
CFR 225.14} to becom e a bank holding 
com pany or to acquire a bank or bank 
holding com pany. The factors that are 
considered in acting on the applications 
are set forth in section 3(c) o f the A ct (12 
U.S.C. 1842(c)).

Each application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing to the 
Reserve Bank or to the offices of the 
Board of Governors. Any comment on 
an application that requests a hearing 
must include a statement of v/hy a 
written presentation would not suffice in 
lieu of a hearing, identifying specifically 
any questions of fact that are in dispute

14.5% in Docket No. 81-10, M atson N avigation  
Company—Proposed Rate Increases in  the U nited  
States P ac ific  C oa s t/H a w a ii D om estic Offshore  
Trade (1978). On May 1,1985, the Administrative 
Law Judge assigned to Docket No. 85-3, Matson 
N avigation  Company, Inc.— Proposed General (sic) 
Rate Increase o f  2.5 Percent Between U nited  States 
P ac ific  Coast. Ports and  H a w a ii Ports issued an 
initial decision finding that a maximum reasonable 
rate of return for Matson should be between 13.68 
and 13.98 percent. This decision, however was not 
adopted by the Commission, and the rates were 
instead deemed reasonable by virute of the 
language of section 3 of the Intercoastal Shipping 
Act. 1933 (46 app. IJ.S.C. 845).

and summarizing the evidence that 
would be presented at a hearing.

U nless otherw ise noted, com m ents 
regarding each of these applications 
must be received not la ter than January
29 .1986.

A. Federal Reserve Bank of Cleveland
(Lee S. A dam s, V ice President) 1455 E ast 
Sixth  Street, C leveland, Ohio 44101:

1. F ifth  T h ird  K e n tu cky  Bancorp, Inc., 
Florence, K entucky that will be a 
subsidiary of Fifth Third Bancorp, 
Cincinnati, Ohio; to becom e a bank 
holding com pany by acquiring 100 
percent o f the voting shares of First 
K entucky B ancshares, Inc., Florence, 
Kentucky, thereby indirectly acquiring 
Boone State  Bank & Trust Co., F lorence, 
Kentucky. Com m ents on this application 
must be received  not la ter than January
30.1986.

2. F ifth  T h ird  Bancorp, Cincinnati, 
Ohio; to acquire 100 percent o f the 
voting shares o f F irst Kentucky 
B ancshares, Inc., Florence, Kentucky, 
thereby indirectly acquiring Boon State 
Bank & Trust Co., Florence, Kentucky. 
Com m ents on this application must be 
received  not later than January 30 ,1986.

B. Federal Reserve Bank of Atlanta 
(Robert E. H eck, V ice President) 104 
M arietta Street, N.W ., A tlan ta , Georgia 
30303:

1. Banco N o ro rien ta l D e Venezuela,
C .A ., A partado C aracas, V enezuela; to 
acquire 10 percent of the voting shares 
o f E astern  N ational Bank, H ialeah, 
Florida.

C. Federal Reserve Bank of Kansas 
City (Thom as M. Hoenig, V ice President) 
925 Grand Avenue, K ansas City,
M issouri 64198:

1. Crow n Bancshares, In c., Om aha, 
N ebraska; to becom e a bank holding 
com pany by acquiring 100 percent of the 
voting shares of F irst N ational Bank of 
Bellevue, Bellevue, N ebraska, a de novo  
bank.

D. Federal Reserve Bank of Dallas
(Anthony J. M ontelaro, V ice President) 
400 South A kard Street, D allas, T exa s  
75222:

1. C asa Lin d a  F in a n c ia l Corporation , 
D allas, T exas; to becom e a bank holding 
com pany by acquiring 100 percent o f the 
voting shares of independent Bank,
N.A., D allas, T exas, a de novo  bank.

Board of Governors of the Federal Reserve 
System, December 31,1985.
Jam es M c A fe e ,

Associate Secretary of the Board.
[FR Doc. 86-184 Filed 1-3-86; 8:45 amj 
BILLING CODE 6210-G1-M

F i r s t  F id e lity  B a r t c o r p o r a t io n ;  
A p p lic a t io n  T o  E n g a g e  D e  N o v o  in 
P e r m is s ib le  N o n b a n k in g  A c t iv i t ie s

The com pany listed in this notice has 
filed an application under § 225.23(a)(1) 
of the Board ’s Regulation Y (12 CFR 
225.23(a)(1)) for the B oard ’s approval 
under section  4(c)(8) of the Bank 
Holding Com pany A ct (12 U .S.C . 
1843(c)(8)) and § 225.21(a) of Regulation 
Y (12 CFR 225.21(a)) to com m ence or to 
engage de novo, either directly or 
through a subsidiary, in a nonbanking 
activ ity that is lised in § 225.25 of 
Regulation Y as closely  re lated  to 
banking and perm issible for bank 
bolding com panies. U nless otherw ise 
noted, such activ ities will be conducted 
throughout the United States.

The application is availab le  for 
im m ediate inspection at the Federal 
R eserve Bank indicated. O nce the 
application has been  accepted  for 
processing, it will also be availab le for 
inspection at the offices of the Board of 
G overnors. Interested  persons m ay 
express their view s in writing on the 
question w hether consum m ation o f the 
proposal can  “reasonably  be expected  
to produce benefits to the public, such 
as greater convenience, increased  
com petition, or gains in efficiency, that 
outweigh possible adverse effects, such 
as undue concentration of resources, 
decreased  or unfair com petition, 
conflicts of interests, or unsound 
banking p ractices .” Any request for a 
hearing on this question must be 
accom panied by a statem ent o f the 
reasons a w ritten presentation would 
not suffice in lieu of a hearing, 
identifying sp ecifically  any questions of 
fact that are in dispute, summarizing the 
evidence that would be presented at a 
hearing, and indicating how the party 
com menting would be aggrieved by 
approval of the proposal.

U nless otherw ise noted, com m ents 
regarding the application must be 
received  at the Reserve Bank indicated 
or the offices of the Board of Governors 
not later than January 23,1986 .

A. Federal R eserve B ank o f New York 
(W illiam  L. Rutledge, V ice President) 33 
Liberty Street, New York, New York 
10045:

1. F irs t F id e lity  Bancorporation, 
N ew ark, New Jersey: to engage de novo  
through its subsidiaries, F irst Fidelity 
Brokers, Inc.; First Fidelity Capital 
Corporation: First Fidelity Serv ice 
Corporation: and Broad & Lom bardy 
A ssociates, Inc., all located  in Newark, 
New Jersey, in retail securities 
brokerage activ ities, pursuant to 
§ 225.25(b)(15) of Regulation Y (activ ities 
would be conducted in the states  of New
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York, Florida, and Pennsylvania); in 
consumer and commercial financing and 
leasing activities, pursuant to 
§ 225.25[b)(l) of Regulation Y; consumer 
financing activities, pursuant to 
§ 225.25(b)(1); and in acting as agent in 
the sale, pursuant to section 4(c)(8)(D)(i) 
of the Act, of credit-related life, accident 
and health, property and casualty 
insurance activities which were 
previously approved for sale by this 
subsidiary on or before May 1,1982.
This activity would be conducted in 
New York, which is immediately 
adjacent to applicant’s principal state of 
banking operations, New Jersey.

Board of Governors of the Federal Reserve 
System, December 31,1985.
Jam es M cA fee ,
Associate Secretary of the Board.
[FR Doc. 86-182 Filed 1-3-86; 8:45 am]
BILLING CODE 6210-01-M

First Union Corp., et al.; Formations of; 
Acquisitions by; and Mergers of Bank 
Holding Companies

~The companies listed in this notice 
have applied for the Board’s approval 
under section 3 of the Bank Holding 
Company Act (12 U.S.C. 1842) and 
§ 225.14 of the Board’s Regulation Y (12 
CFR 225.14) to become a bank holding 
company or to acquire a bank or bank 
holding company. The factors that are 
considered in acting on the applications 
áre set forth in section 3(c) of the Act (12 
U.S.C. 1842(c)).

Each application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing to the 
Reserve Bank or to the offices of the 
Board of Governors. Any comment on 
an application that requests a hearing 
must include a statement of why a 
written presentation would not suffice in 
lieu of a hearing, identifying specifically 
any questions of fact that are in dispute 
and summarizing the evidence that 
would be presented at a hearing.

Unless otherwise noted, comments 
regarding each of these applications 
must be received not later than January
29,1986.

A. Federal Reserve Bank of Richmond 
(Lloyd W. Bostian, Jr., Vice President)
701 East Byrd Street, Richmond, Virginia 
23261:

1. F irs t U n ion Corpora tion , Charlotte, 
North Carolina; to acquire 100 percent of 
the. voting shares of Citizens DeKalb 
Bank, Clarkston, Georgia.

2. F irs t Union C orpora tion  o f  Georgia, 
Charlotte, North Carolina; to become a 
bank holding company by acquiring 100 
percent of the voting shares of Citizens 
DeKalb Bank, Clarkston, Georgia.

B. Federal Reserve Bank of St. Louis 
(Delmer P. Weisz, Vice President) 411 
Locust Street, St. Louis, Missouri 63166:

1. Lew is  &  C la rk  Bancshares, Inc., 
Wood River, Illinois; to become a bank 
holding company by acquiring at least 
80 percent of the voting shares of First 
National Bank of Wood River, Wood 
River, Illinois.

Board of Governors of the Federal Reserve 
System, December 31,1985.
Jam es M cA fee ,
Associate Secretary of the Board.
[FR Doc. 86-183 Filed 1-3-86; 8:45 am]
BILLING CODE 6210-01-M

Fleet Financial Group, Inc.; Application 
To Engage De Novo in Permissible 
Nonbanking Activities

The company listed in this notice has 
filed an application under § 225.23(a)(1) 
of the Board’s Regulation Y (12 CFR 
225.23 (a)(1)) for the Board’s approval 
under section 4(c)(8) of the Bank 
Holding Company Act (12 U.S.C. 
1843(c)(8)) and 225.21(a) of Regulation Y 
(12 CFR 225.21(a)) to commence or to 
engage de novo, either directly or 
through a subsidiary, in a nonbanking 
activity that is listed in § 225.25 of 

.Regulation Y as closely related to . 
banking and permissible for bank 
holding companies. Unless otherwise 
noted, such activities will be conducted 
throughout the United States.

The application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
aplication has been accepted for 
processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing on the 
question whether consummation of the 
proposal can “reasonably be expected 
to produce benefits to the public, such 
as greater convenience, increased 
competition, or gains in effeciency, that 
outweigh possible adverse effects, such 
as undue concentration of resources, 
decreased or unfair competition, 
conflicts of interests, or unsound 
banking practices.” Any request for a 
hearing on this question must be 
accompanied by a statement of the 
reasons a written presentation would 
not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute, summarizing the 
evidence that would be presented at a 
hearing, and indicating how the party

commenting would be aggrieved by 
approval of the proposal.

Unless otherwise noted, comments, 
regarding the application must be 
received at the Reserve Bank indicated 
or the offices of the Board of Governors 
not later than January 17,'1986.

A. Federal Reserve Bank of Boston 
(Richard E. Randall, Vice President) 600 
Atlantic Avenue, Boston, Massachusetts 
02106:

1. F lee t F in a n c ia l Group, Inc., 
Providence, Rhode Island; to engage de 
novo  through its subsidiary, Fleet 
Brokerage Services, Inc., Providence, 
Rhode Island, in securities brokerage 
services and incidental activities, 
pursuant to § 225.25(b)(15) of Regulation 
Y.

\
Board of Governors of the Federal Reserve 

System, December 31,1985.
Jam es M cA fee ,
Associate Secretary of the Board.
[FR Doc. 86-185 Filed 1-3-86; 8:45 am]
BILLING CODE 6210-01-M

Norstar Bancorp Inc.; Acquisition of 
Company Engaged in Permissible 
Nonbanking Activities

The organization listed in this notice 
has applied under § 225.23(a)(2) or (f) of 
the Board’s Regulation Y (12 CFR 
225.23(a)(2) or (f)) for the Board’s 
approval under section 4(c)(8) of the 
Bank Holding Company Act (12 U.S.C. 
1843(c)(8)) and § 225.21(a) of Regulation 
Y (12 CFR 225.21(a)) to acquire or 
control voting securities or assets of a 
company engaged in a nonbanking 
activity that is listed in § 225.25 of 
Regulation Y as closely related to 
banking and permissible for bank 
holding companies. Unless otherwise 
noted, such activities will be conducted 
throughout the United States.

The application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing on the 
question whether consummation of the 
proposal can “reasonably be expected 
to produce benefits to the public, such 
as greater convenience, increased 
competition, or gains in efficiency, that 
outweigh possible adverse effects, such 
as undue concentration of resources, 
decreased or unfair competition, 
conflicts of interests, or unsound 
banking practices.” Any request for a 
hearing on this question must be 
accompanied by a statement of the 
reasons a written presentation would
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not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute, summarizing the 
evidence that would be presented at a 
hearing, and indicating how the party 
commenting would be aggrieved by 
approval of the proposal.

Comments regarding the application 
must be received at the Reserve Bank 
indicated or the offices of the Board of 
Governors not later than January 17, 
1986.

A. Federal Reserve Bank of New York 
(William L. Rutledge, Vice President) 33 
Liberty Street, New York, New York 
10045:

1. N o rs ta r B ancorp Inc., Albany, New 
York; to acquire Intercounty Mortgagee 
Corporation, Hempstead, New York, and 
thereby engage in making, acquiring, 
buying, selling and otherwise dealing in 
mortgage loans as principal or agent; 
servicing mortgage loans for affiliated or 
nonaffiliated entities; and second 
mortgage financing, pursuant to 
& 225.25(b)(1) of Regulation Y.

Board of Governors of the Federal Reserve 
System, December 31,1985.
Jam es M cA fee,

Associate Secretary of the Board.
[FR Doc. 86-186 Filed 1-3-86; 8:45 amj 
BILLING CODE 6210-01-M

Pinellas Bancshares Corp., et al.; 
Formations of; Acquisitions by; and 
Mergers of Bank Holding Companies

The companies listed in this notice 
have applied for the Board’s approval 
under section 3 of the Bank Holding 
Company Act (12 U.S.C. 1842) and 
§ 225.14 of the Board’s Regulation Y (12 
CFR 225.14) to become a bank holding 
company or to acquire a bank or bank 
holding company. The factors that are 
considered in acting on the applications 
are set forth in section 3(c) of the Act (12 
U.S.C. 1842(c)).

Each application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available for 
inspection at the office of the Board of 
Governors. Interested persons may 
express their views in writing to the 
Reserve Bank or to the offices of the 
Board of Governors. Any comment on 
an application that requests a hearing 
must include a statement of why a 
written presentation would not suffice in 
lieu of a hearing, identifying specifically 
any questions of fact that are in dispute 
and summarizing the evidence that 
would be presented at a hearing.

Unless otherwise noted, comments 
regarding each of these applications

must be received not later than January
20,1986.

A. Federal Reserve Bank of Atlanta 
(Robert E. Heck, Vice President) 104 
Marietta Street, NW., Atlanta, Georgia 
30303:

1. Pinellas Bancshares Corporation, St. 
Petersburg, Florida; to merge with 
United States Pinellas Corporation, St. 
Petersburg, Florida, thereby indirectly 
acquiring United Bank of Pinellas, St. 
Petersburg, Florida.

2. United Pinellas Corporation, St. 
Petersburg Florida; to become a bank 
holding company by acquiring 80 
percent of the voting shares of Pinellas 
Bancshares Corporation, St. Petersburg, 
Florida, thereby indirectly acquiring 
United Bank of Pinellas, St. Petersburg, 
Florida.

Board of Governors of the Federal Reserve 
System, December 31,1985.
Jam es M cA fee ,

Associate Secretary of the Board.
[FR Doc. 86-187 Filed 1-3-86: 8:45 am]
BILLING CODE 6210-01-M

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES

Health Care Financing Administraton

Medicaid Program; Hearing; 
Reconsideration of Disapproval of the 
Effective Date of a South Dakota State 
Plan Amendment

AGENCY: Health Care Financing 
Administration (HCFA), HHS. 
a c t io n : Notice of Hearing.

SUMMARY: This notice announces an 
administrative hearing on February 12, 
1986 in Denver, Colorado to reconsider 
our decision to disapprove the effective 
date of South Dakota State Plan 
Amendment 1B5-10.
CLOSING DATE: Requests to participate in 
the hearing as a party must be received 
by the Docket Clerk January 21,1986.
FOR FURTHER INFORMATION CONTACT: 
Docket Clerk, Hearing Staff, Bureau of 
Eligibility, Reimbursement and 
Coverage, 365 East High Rise, 6325 
Security Boulevard, Baltimore,
Maryland 21207, Telephone: (301) 594- 
8261.
SUPPLEMENTARY INFORMATION: This 
notice announces an administrative 
hearing to reconsider our decision to 
disapprove the effective date of South 
Dakota State Plan Amendment 85-10.

Section 1116 of the Social Security Act 
and 45 CFR Parts 201 and 213 establish 
Department procedures that provide an 
administrative hearing for 
reconsideration of a disapproval of a

State plan or plan amendment. HCFA is 
required to publish a copy of the notice 
to a State Medicaid Agency that informs 
the agency of the time and place of the 
hearing and the issues to be considered. 
(If we subsequently notify the agency of 
additional issues which will be 
considered at the hearing, we will also 
publish that notice.)

Any individual or group that wants to 
participate in the hearing as a party 
must petition the Hearing Officer 
withing 15 days after publication of this 
jnotice, in accordance with the 
requirements contained in 45 CFR 
213.15(b)(2). Any interested person or 
organization that wants to participate as 
amicus curiae must petition the Hearing 
Officer before the hearing begins in 
accordance with the requirements 
contained in 45 CFR 213.15(c)(1).

If the hearing is later rescheduled, the 
Hearing Officer will notify all 
participants.

The issue in this matter is whether 
South Dakota’s request to establish an 
effective date of January 1,1985 for 
State Plan Amendment 85-10 violates 
Federal regulations at 42 CFR 447.253 
and 42 CFR 447.205.

South Dakota’s proposed plan would, 
for most hospitals, replace the State’s 
retrospective reasonable cost payment 
methodolgy with a prospectively 
determined payment method based on 
diagnostic related groups (DRGs).

Federal regulations at 45 CFR 205.5(a) 
require a State plan to be amended to 
reflect new or revised Federal statutes 
or regulations or material change in any 
phase of State law, organization, policy, 
or State agency operations. However, in 
accordance with Federal regulations at 
42 CFR 447.253(f), the Medicaid agency 
must comply with the public notice 
requirements in section 447.205 when it 
is proposing significant changes to its 
methods and standards for setting rates 
for long-term care services. Section 
447.205(d)(1) requires that the notice be 
published before the proposed effective 
date of the change. Section 447.205(c) 
and (d) set forth additional requirements 
regarding the content of the notice.

The plan amendment was submitted 
by the State on March 21,1985, together 
with assurances and related rate 
information. The State published a 
public notice which met the 
requirements of section 447.205 on 
March 28,1985. Accordingly, HCFA has 
determined that the effective date for 
the amendment cannot be January 1,
1985 because the requirements at 42 CFR 
447.253 and 42 CFR 447.205 were not met 
until March 28,1985.

Therefore, HCFA approved the plan 
amendment with an effective date of
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March 29,1985, the day following 
publication of the State’s notice.

The notice to South Dakota 
announcing an administrative hearing to 
reconsider our disapproval of portions 
of its State plan amendment reads as 
follows:
Mr. James Ellenbecker,
Secretary, Department of Social Services, 

Kneip Building, Pierre, South Dakota 
57501.

Dear Mr. Ellenbecker: This is to advise you 
that your request for reconsideration of the 
decision to disapprove the effective date of 
South Dakota Plan Amendment 85-10 was 
received on December 2,1985. South Dakota 
State Plan Amendment 85-10 would replace 
the State’s retrospective reasonable cost 
payment methodology for inpatient hospital 
services with a prospectively determined 
payment methodology based on diagnostic 
related groups (DRGs). You have requested a 
reconsideration of whether the requested 
effective date of January 1,1985 conforms to 
the requirements for approval under Federal 
regulations at 43 CFR 447.253 and 42 CFR 
447.205.

I am scheduling a hearing on your request 
to be held February 12,1986 at 10:00 a.m. in 
Room 1083,1961 Stout Street, Denver, 
Colorado. If this date is-not acceptable, we 
would be glad to set another date that is 
mutually agreeable to the parties.

I am designating Mr. Stanley Krostar as the 
presiding official. If these arrangements 
present any problems, please contact the 
Docket Clerk. In order to facilitate any 
communication which may be necessary 
between the parties to the hearing, please 
notify the Docket Clerk of the names of the 
individuals who will represent the State at 
the hearing. The Docket Clerk can be reached 
at (301) 594-8261.

Sincerely yours,
C. McClain Haddow,
Acting Administrator.
(Sec. 1116 of the Social Security Act (42 
U.S.C. 1316)) *
(Catalog of Federal Domestic Assistance 
Program No. 13.714, Medicaid Assistance 
Program)

Dated: December 30,1985.
C. M cC lain H addow ,
Acting Administrator, Health Care Financing 
Administration.
[FR Doc. 86-145 Filed 1-3-86; 8:45 am)
BILLING CODE 4120-03-M

National Institutes of Health

Meeting; Transplantation Biology and 
Immunology Subcommittee of the 
Allergy, Immunology, and 
Transplantation Research Committee

Pursuant to Pub. L. 92-463, notice is 
hereby given of the meeting of the 
Transplantation Biology and 
Immunology Subcommittee of the 
Allergy, Immunology, and 
Transplantation Research Committee,
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National Institute of Allergy and 
Infectious Diseases, on January 16,1986, 
in Conference Room 7, Building 31, at 
the National Institutes of Health, 
Bethesda, Maryland 20892.

The meeting will be open to the public 
from 8:00 a.m. to 9:20 a.m. to discuss 
administrative details relating to 
committee business and for program 
review. Attendance by the public will be 
limited to space available. In 
accordance with the provisions set forth 
in sections 552b(c)(4) and 522b(c)(6), 
Title 5, U.S. Code, and section 10(d) of 
Pub. L. 92-463, the meeting of the 
Transplantation Biology and 
Immunology Subcommittee will be 
closed to the public for the review, 
discussion, and evaluation of individual 
grant applications and contract 
proposals from 9:20 a.m. until. 
adjournment. These applications, 
proposals, and the discussions could 
reveal confidential trade secrets or 
commercial property such as patentable 
material and personal information 
concerning individuals associated with 
the applications and proposals, the 
disclosure of which would constitute a 
clearly unwarranted invasion of 
personal privacy.

Ms. Lynn Trible, Office of Research 
Reporting and Public Response,
National Institute of Allergy and 
Infectious Diseases, Building 31, Room 
7A-32, National Institute of Heath, 
Bethesda, Maryland 20892, telephone 
(301) 496-5717, will provide summaries 
of the meetings and rosters of the 
committees members.

Dr. Nirmal K. Das, Executive 
Secretary, Allergy, Immunology and 
Transplantation Research Committee, 
NIAID, NIH, Westwood Building, Room 
706, Bethesda, Maryland 20892, 
telephone (301) 496-7966, will provide 
substantive program information.
(Catalog of Federal Domestic Assistance 
Program Nos. 13.855, Pharmacological 
Sciences; 13.856, Microbiology and Infectious 
Diseases Research, National Institutes of 
Health)

Dated: December 24,1985.
B etty  J. B everidge,
NIH Committee Management Officer.
[FR Doc. 86-218 Filed 1-3-86; 8:45 am)
BILLING CODE 4140-01-M

Public Health Service

Vital and Health Statistics National 
Committee; Meeting

Pursuant to the Federal Advisory Act 
(Pub. L. 92-463), notice is hereby given 
that the National Committee on Vital 
and Health Statistics (NCVHS) 
Subcommittee on Statistical Aspects of

Physician Payment Systems established 
pursuant to 42 U.S.C. 242k, section 
306(k)(2) of the Public Health Service 
Act, as amended, will convene on 
Tuesday, January 14,1986 from 9:30 a.m. 
to 5:00 p.m. in Room 529A of the Hubert 
H. Humphrey Building, 200 Indpendence 
Avenue, SW., Washington, DC 20201.

The Subcommittee will hear 
presentations from Federal agencies on 
the ambulatory care data flow for the 
patient-physician encounter in their 
respective programs amd from other 
users of ambulatory care data.

Further information regarding this 
meeting of the Subcommittee may be 
obtained by contacting Marjorie 
Greenberg, National Center for Health 
Statistics, Room 2-28, Center Building, 
3700 East-West Highway, Hyattsville, 
MD 20782, telephone (301) 436-7122.

Dated: December 23,1985.
M anning Fein le ib ,

Director, National Center for Health 
Statistics.
[FR Doc. 86-146 Filed 1-3-86; 8:45 amj
BILUNG CODE 4160-17-M

Vital and Health Statistics National 
Committee; of Meeting

Pursuant to the Federal Advisory Act 
(Pub. L. 92-463), notice is hereby given 
that the National Committee on Vital 
and Health Statistics (NCVHS) 
Subcommittee on Uniform Minimum 
Health Data Sets established pursuant 
to 42 USC 242k, section 306(k)(2) of the 
Public Health Service Act, as amended, 
will convene on Friday, January 17,1986 
from 9:00 a.m. to 4:30 p.m. in Room 405A 
of the Hubert H. Humphrey Building, 200 
Independence Avenue, SW., 
Washington, DC 20201.

The Subcommittee will hear testimony 
from individuals and national 
associations involved in the provision of 
long term care on their reactions to the 
proposed long term care minimum data 
set.

Further information regarding this 
meeting of the Subcommittee may be 
obtained by contacting Henry S. Mount, 
National Center for Health Statistics, 
Room 2-28, Center Building, 3700 East- 
West Highway, Hyattsville, Maryland 
20782, telephone (301) 436-7122.

Dated: December 23,1985.
M anning Fein leib ,

Director, National Center for Health 
Statistics.
[FR Doc. 86-147 Filed 1-3-86; 8;45 amj 
BILLING CODE 4160-17-M
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DEPARTMENT OF THE INTERIOR

Bureau of Land Management
[M 62094]
AGENCY: Bureau of Land Management, 
Butte District Office, Interior. 
a c t io n : Notice of realty action, 
exchange of public lands in Lewis and 
Clark, Jefferson, Park, Beaverhead, Deer

In exchange for an equal value of 
these public lands, the United States 
will acquire the following described 
lands in Silver Bow, Beaverhead, and 
Deer Lodge Counties from the Ralston 
Ranch Company.

P rincipal M eridian, M ontana

T. 1 N., R. 12 W., Section 3, 80 acres.
wy2swi/4.

DATES: For a period of 45 days from the 
date of this notice, interested parties 
may submit comments to the address 
shown below. Any adverse comments 
will be evaluated by the BLM, Montana 
State Director, who may vacate or 
modify this realty action and issue a 
final determination. In the absence of 
any action by the State Director, this 
realty action will become the final 
determination of the Department of 
Interior.
FOR FURTHER INFORMATION CONTACT: 
Information related to the exchange, 
including the environmental assessment

Lodge, and Madison Counties for private 
property in Silver Bow, Deer Lodge, and 
Beaverhead Counties.

s u m m a r y : The following described 
lands have been determined to be 
suitable for disposal by exchange under 
section 206 of the Federal Land Policy 
and Management Act of 1976; 43 U.S.C. 
1716:

and land report, is available for review 
at the Butte District Office, P.O. Box 
3388 Butte, Montana 59702.
SUPPLEMENTARY INFORMATION: The 
purpose of this exchange is to acquire 80 
acres of high recreational valued land. 
This tract will provide public access to 
quality camping, picnicking, and boat 
launch sites adjacent to the Big Hole 
River. Acquisition of the subject land 
would also add one-half mile' of Class I 
fisheries to the public land base. This is 
the highest rating available for a 
fisheries.

The publication of this notice 
segregates the public lands described 
above from settlement, sale, location 
and entry under the public land laws, 
including the mining laws, but not from 
exchange pursuant to section 206 of the 
Federal Land Policy and Management 
Act of 1976.

This Notice constitutes formal 
notification under 43 CFR 4110.4-2(b) 
that the BLM may cancel grazing 
authorizations on the above described 
public lands at any time after two years

from the receipt of this Notice by 
existing grazing lessees or permittees.

The Exchange will be made subject to:
1. A reservation to the United States 

of a right-of-way for ditches or canals in 
accordance with 43 USC 945.

2. The reservation to the United States 
of any identified mineral values bn the 
Federal lands being transferred.

3. All valid existing rights (e.g., rights- 
of-way and leases of record).

4. Value equalization by cash 
payments or acreage adjustments.

5. The exchange must meet the 
requirements of 43 CFR 4110.4-2(b).

This exchange is consistent with 
Bureau of Land Management policies 
and planning and has been discussed 
with state and local officials. The public 
interest will be served by completion of 
this exchange.

Dated: December 30,1985.
Paul Peek,
A ding District Manager.
[FR Doc. 86-245 Filed 1-3-86; 8:45 am]
BILLING CODE 4310-DN-M

National Park Service

Cape Cod National Seashore, South 
Wellfleet, MA; Cape Cod National 
Seashore Advisory Commission; Sub
committee Meeting

Notice is hereby given in accordance 
with the Federal Advisory Committee 
Act (Pub. L. 92-463, 86 Stat. 770 (5 U.S.C. 
App. 110), that a meeting of a Cape Cod 
National Seashore Advisory 
Commission Sub-Committee will take 
place on Saturday, January 25,1986, 
from 2:00 p.m. to 5:00 p.m. at the Orleans 
Middle School, Chatham Road, Route 28, 
Orleans, Massachusetts.

The Commission was established 
pursuant to Pub. L. 91-383 to meet and 
consult with the Secretary of the Interior 
on general policies and specific matters 
relating to the development of Cape Cod 
National Seashore.

At the October 18,1985, meeting of the 
Advisory Commission, a subcommittee 
consisting of Commissioners George 
Bryant,^as Chairman, and Frederick 
LaPiana and John Bicknell as members, 
was formed to sample public opinion on 
the revised off-road vehicle regulations 
that went into effect on September 3, 
1985.

The meeting is open to the public with 
a maximum number of 500 people able 
to attend.

Interested persons may make oral/ 
written presentations to the sub
committee or file written statements. 
Written statements should be sent to the

P r in c ip l e  M e r id ia n , Mo n t a n a

Tract No. Legal Description Acres

Park County

P-6......................... T. 8 S., R. 6 E., Section 10, SWy«SEV4.................  ........ 40

Lewis and Clark County

L-2......................... T. 11 N„ R. 4 W., Section 22, Lot 1.................................  . 25.41

Madison County

232......................... T. 4 S„ R. 7 W„ Section 22, W%SWy4, SE'/iSWy«.......................
234......................... T 4 S., R. 7 W., Section 28, EViEVi.....................
235......................... T. 4 S., R. 7 W„ Section 32, SEy«SWy«. SE 1/«.............. .................. 200

Jefferson County

J-1 4 ....................... T. 9 N., R. 3 W., Section 9, Lots 9 and 11...................
J -6 ......................... T. 7 N., R. 3 W., Section 17, Lot 24..............................
J - 7 ......................... T. 2 N„ R. 5 W., Section 26, NWy<NWy«.......................
J - 8 ......................... T. 8 N., R., 4 W., Section 23, Lot 1..........................

Beaverhead County

30........................... T. 5 S. R. 14 W„ Section 29, NWy4SE '/4 ...............
31........................... T. 5 S., R. 14 W„ Section 32, N E & N E H ...............................
116......................... T. 15 S„ R. 6 W„ Section 4, SW*/4NWy«, NW’/iSWVi...... 80BH-1...................... T. 14 S., R. 1 E„ Section 22, SE'/4NWy4 ................
BH-2...................... T. 1 N„ R. 12 W„ Section 4, SW‘/4NEy4...................... 40

Deer Lodge County

D -1 ......................... T. 2 N„ R. 12 W., Sectoin 32, NEl/iNÉy4 .................. 40
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official listed below at least seven days 
prior to the meeting.

Further information concerning this 
meeting may be obtained from Herbert 
Olsen, Superintendent, Cape Code 
National Seashore, So. Wellfleet, MA 
02663. Telephone <617) 349-3785. 
Minutes will be available for public t 
information and copying two weeks 
after the meeting at the office of the 
Superintendent, Cape Code National 
Seashore, South Wellfleet, 
Massachusetts.
H erbert O lsen ,
Superintendent.
December 24,1985.
[FR Doc. 86-173 Filed 1-3-86; 8:45 am]
BILLING CODE 4310-70-M

History Committee, Statue of Liberty- 
Eliis Island Centennial Commission; 
Meeting

a g e n c y : National Park Service, Interior. 
a c t io n : Notice of Meeting.

Su m m a r y : This notice announces a 
forthcoming meeting of the History 
Committee of the Statue of Liberty-Ellis 
Insland Centennial Commission. The 
Committee will review its role in the 
Statue of Liberty-Ellis Inland restoration 
project and will discuss the Committee’s 
suggestions and initiatives that will 
commemorate the hundredth 
anniversaries of the Statue of Liberty 
(1986) and Ellis Island (1992).
DATE: January 24-25,1986, 9 a.m. to 4:30 
p.m.
a d d r e s s : The Statue of Liberty-Ellis 
Island Foundation, Inc., 101 Park 
Avenue, Suite 1205, New York, New 
York 10178.
FOR FURTHER INFORMATION CONTACT: 
Herbert S. Cables, Jr., Regional Director, 
National Park Service, 15 State Street, 
Boston, MA 02109.
H erbert S . G ables,
Regional Director, North Atlantic Region.
[FR Doc. 86-170 Filed 1-3-86; 8:45 am]
BILLING CODE 4310-70-M

Availability of Draft Land Protection 
Plan; Lake Clark National Park and 
Preserve, AK
a g e n c y : National Park Service, Alaska 
Regional Office, Interior. 
a c t io n : Notice of availability of Draft 
Land Protection Plan.

s u m m a r y : This notice announces the 
availability of the draft land protection 
plan for Lake Clark National Park and 
Preserve, Alaska. The document will be 
available for public comment for 60 
days.

This document discusses nonfederal 
lands and other interests in and around 
the park/preserve and methods to 
protect the purposes for which the area 
was created.

Following consideration of public 
comments a final land protection plan 
will be prepared.
DATES AND ADDRESSES: Comments on 
the draft document should be received 
no later than March 6,1986, and should 
be addressed to: Superintendent, Lake 
Clark National Park and Preserve, 701 C 
Street, Box 61, Anchorage, Alaska 99513, 
(907) 271-3751.

Copies of the document are available 
upon request from the above address.

For further information contact 
Superintendent Paul Haertel at the 
above address and telephone number.

Dated: December 9,1985.
W illiam  C. W elch ,
Acting Regional Director, Alaska Region.
[FR Doc. 86-171 Filed 1-3-86; 8:45 am]
BILLING CODE 4310-70-M

Availability; Draft National Historic 
Trail of Tears Study and 
Environmental Assessment; North 
Carolina, Georgia, Alabama, 
Tennessee, Kentucky, Illinois,
Missouri, Arkansas, and Oklahoma

Pursuant to a March 1983 amendment 
to the National Trails System Act, Pub.
L. 98-11 and the National Environmental 
Policy Act of 1969 and Part 516 of the 
Departmental Manual, the National Park 
Service has prepared a Draft National 
Historic Trail of Tears Study/ 
Environmental Assessment. The trail 
passes through parts of the states of 
North Carolina, Georgia, Alabama, 
Tennessee, Kentucky, Illinois, Missouri, 
Arkansas, to the vicinity of Tahlequah, 
Oklahoma.

The Draft National Historic Trail of 
Tears Study/Environmental Assessment 
explores a number of options ranging 
from “no action” to adding the Trail of 
Tears as a historical component to the 
National Trails System. The selected 
alternative calls for the designation of a 
water route and the primary overland 
route as a national historic trail. 
Acceptance of the findings and 
conclusions of the study by the Congress 
would result in the trail being included 
in the System, the preparation of a 
comprehensive plan for management, 
and establishment of the trail as a 
national historic trail.

Copies of the Draft National Historic 
Trail of Tears Study/Environmental 
Assessment are available from the 
National Park Service, Southeast 
Regional Office, Planning and Federal

Programs Division, 75 Spring Street,
SW., Atlanta, Georgia 30303, telephone 
404-331-5838; and the Southwest 
Regional Office, Division of Recreation 
Programs, Post Office Box 728, Santa Fe, 
New Mexico 87501, telephone 505-988- 
6835, and will be sent upon request.

Public meetings will be held in Fort 
Smith, Arkansas, and Tahlequah, 
Oklahoma, on January 21,1986, and 
January 22,1986, respectively. The 
meeting in Fort Smith will be at the 
Creekmore Park Community Building. 
The meeting in Tahlequah will be at the 
Cherokee Tribal office. Both meetings 
are scheduled to begin at 7:00 p.m.

Anyone wishing to submit comments 
on the Draft National Historic Trail of 
Tears Study/Environmental Assessment 
should provide them to Wally Brittain, 
National Partk Service, Southeast 
Regional Office, 75 Spring Street, SW., 
Atlanta, Georgia 30303, by February 24, 
1986, or provide them at the public 
meetings.

Dated: December 24,1985.
K eith  M iller,
Acting Regional Director, Southwest Region. 
[FR Doc. 86-174 Filed 1-3-86; 8:45 am]
BILLING CODE 4310-70-M

INTERNATIONAL TRADE 
COMMISSION

[Investigation No. 701-TA-223 (Final)] 

Agricultural Tillage Tools From Brazil 

Correction
In FR Doc. 85-25118 appearing on 

page 43008 in the issue of Wednesday, 
October 23,1985 make the following 
correction:

In the first column, in the second 
paragraph, in the sixth line, “is” should 
read “is not”.
BILLING CODE 1505-01-M

INTERSTATE COMMERCE 
COMMISSION

[Ex Parte No. 458]

Railroad Cost of Capital—1984

AGENCY: Interstate Commerce 
Commission.
ACTION: Notice of Decision.

s u m m a r y : On January 6,1986, the 
Commission served a decision to update 
its estimate of the railroad industry’s 
cost of capital for 1984. The compositive 
cost of capital for 1984 is found to be
15.8 percent, based on a current cost of 
debt of 12.8 percent, a cost of equity
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capital of 17.3 percent, and a 33.9 
percent of debt/66.1 percent equity 
capital structure mix. The cost of capital 
finding made in this proceeding will 
enable the Commission to make its 
annual determination of railroad 
revenue adequacy for 1984. The decision 
also found that, in future cost of capital 
proceedings, the cost of preferred stock 
equity should be considered in 
determining the railroads’ composite 
cost of capital. Finally, the decision set 
forth certain criteria for determining 
which companies should be included in 
the carrier study frame for future cost of 
capital determinations. 
a d d r e s s e s : To purchase copies of the 
full decision contact: TS Infosystems, 
Inc., Room 2229,12th St. & Constitution 
Ave., NW„ Washington, DC 20423; (202) 
289-4357—DC Metropolitan Area; (800) 
424-5403—toll free for outside DC area. 
FOR FURTHER INFORMATION CONTACT: 
Ward L. Ginn, Jr., (202) 275-7489. 
SUPPLEMENTARY INFORMATION: The Cost 
of capital finding in this decision should 
be utilized to evaluate the adequacy of 
railroad revenues for 1984, under the 
procedures and standards promulgated 
in Ex Parte No. 393, Standards for 
Railroad Revenue Adequacy, 364 ICC 
803 (1981). This finding may also be 
utilized in proceedings involving the 
prescription of maximum reasonable 
rate levels.

Dated: December 201985.
By the Commission, Chairman Gradison, 

Vice Chairman Simmons, Commissioners 
Taylor, Sterrett, Andre, Lamboley and 
Strenio. Commissioner Lamboley concurred 
in the result.
James H . Bayne,
Secretary.
[FR Doc. 86-150 Filed 1-3-86; 8:45 am]
BILLING CODE 7035-01-M

[Docket No. AB-265 (Sub-No. IX); Financed 
Docket No. 30702]

State of Vermont and Vermont 
Railway, Inc:—Discontinuance of 
Service Exemption in Chittenden 
County VT—and Trustees of the 
Diocese of Vermont, et al. v. State of 
Vermont and Vermont Railway, Inc.; 
Exemption

Applicants, (the State of Vermont, 
owner of the rail line and the Vermont 
Railway, Inc., operator of the line), have 
filed a notice of exemption under 49 CFR 
1152, Subpart F—Exempt 
Abandonments and Discontinuance o f 
Service and Trackage Rights to 
discountinue service over the North 
Burlington branch rail line between 
milepost 124.687 and milepost 122.910, a

distance of approximately 1.777 miles, in 
Chittenden County, VT

Preliminary Matters
Railways Labor Executives’ 

Association (RLEA), by protest filed 
December 6,1985, requests that the 
Commission impose protective labor 
conditions upon the grant of the 
exemption. United Transportation 
Union, by letter filed December 9,1985, 
joins in the protest filed by RLEA. In 
accordance with Commission policy, 
protective labor conditions will be 
imposed.

The Trustees of the Diocese of 
Vermont, Burlington Lodge No. 916, 
Benevolent and Protective Order of Elks, 
and J. Paul Preseault and Patricia 
Preseault (Trustees), filed a motion for 
summary rejection, and a motion for the 
consolidation with Finance Docket No. 
30702, Trustees o f the Diocese o f 
Vermont, et al. v. State o f Vermont and 
Vermont Railway, Inc. The State of 
Vermont replied.

The Trustees urge consolidation 
because AB-265 (Sub-No. IX) and 
Finance Docket No. 30702 relate to the 
same factual situation and legal issues. 
The Trustees are correct. Both cases 
involve the abandonment of the same 
line and the future use of that line. The 
proceedings will be consolidation.

The Trustees also argue that the 
notice of exemption should be rejected 
because it contains false and misleading 
information. They state that (1) service 
has already been discontinued and 
cannot be discontinued in the future; (2) 
the notice of exemption procedures do 
not apply to the discontinuance of 
service; (3) the opinion of Vermont’s 
counsel as to the state of Vermont’s law 
is not a fact that the Commission should 
rely on; and (4) legislation occurring 
after 1975 has no bearing on this line. 
Vermont replies to each allegation.

The notice will not be rejected. The 
proposed consummation date of 
February 15,1986, is the date on which 
Vermont intends to formally discontinue 
service, despite the actual cessation of 
service in 1975, because of a lack of 
demand. This was the type of situation 
for which these procedures were 
created. Exemption o f Out o f Service 
Rail Lines, 3661.C.C. 885, 982 (1983). The 
Commission expanded the notice of 
exemption procedures to apply to the 
discontinuance of service in Ex Parte 
No. 274 (Sub-No. 8A), Exemption o f Out 
o f Service Lines (Discontinuance o f 
Service and Trackage Rights) (not 
printed), served April 20,1984. The 
regulations require that Vermont furnish 
an opinion on any restrictions on title 
[49 CFR 1152.50(d)(2) and 1152.22 (e)(5)]. 
While Vermont has furnished the

opinion required by the regulations, the 
Commission makes no findings on the 
validity of that opinion. Finally, the 
argument that legislation enacted since 
1975 cannot affect this proceeding is 
contrary to the general legal precept that 
in processing cases the Commission is 
normally obliged to apply the law 
currently in effect. Bradley v. Richmond 
Schoold Board, 416 U.S. 696, 715 (1974). 
No exceptional circumstances have 
been presented by the Trustees that 
require deviation from this rule. Hence, 
no grounds have been presented 
warranting rejection of the notice of 
exemption.

Applicants’ Evidence

Applicants have certified: (1) That no 
local traffic has moved over the line for 
at least 2 years and that overhead traffic 
on the line can be rerouted over other 
lines, and (2) that no formal complaint 
filed by a user of rail service on the line 
(or by a State of local governmental 
entity acting on behalf of such user) 
regarding cessation of service over the 
line either is pending with the 
Commission or any U.S. District Count, 
or has been decided in favor of the 
complainant within the 2-year period. 
The appropriate State agency has been 
notified in writing at least 10 days prior 
to the filing of this notice.

Applicants do not seek to abandon 
any properties, only to discontinue 
service. Because of its scenic beauty and 
its contiguity to parks and other publicy 
owned properties, the subject right-of- 
way is suitable for trail use. The 
applicants will make the subject right- 
of-way available for trail use as a 
bicycle and pedestrian path during the 
period of time that rail service remains 
discontinued. The applicants and the 
City of Burlington, VT have entered into 
a lease, dated June 18,1985, whereby the 
City of Burlington will assume full 
responsibility for management of the 
right-of-way and for any legal liability 
arising out of the transfer or use and for 
the payment of any and all taxes that 
may be levied or assessed against the 
right-of-way. The right-of-way is 
appropriate for use as a trial and the 
City of Burlington has the finanical 
capacity to make the commitment 
required by the National Trails System 
Act, 16 U.S.C. 1247(d) (Trails Act).

Discussion and Conclusions

Pursuant to our jurisdiction under 16 
U.S.C. 1247(d) the City of Burlington is 
willing to take full responsibility for the 
management of the right-of-way, for any 
legal liability, and for the payment of 
taxes on the land. Therefore this line is 
suitable for trail use under the Trails



Federal Register /  Vol. 51, No. 3 / Monday, January 6, 1986 / Notices 455

Act. Since Vermont and the City have 
entered an agreement so that the City 
may use the line for interim trail use 
under 16 U.S.C. 1247(d) no futher action 
by either party is necessary.

As a condition to use of this 
exemption, any employee affected by 
the abandonment shall be protected 
pursuant to Oregon Short Line R. Co.- 
Abandonment-Goshen, 3601.C.C. 91 
(1979).

The exemption will be effective 
February 5,1986 (unless stayed pending 
reconsideration). Petitions to stay must 
be filed by January 16,1986, and 
petitions for reconsideration, including 
environmental, energy, and public use 
concerns, must be filed by January 27, 
1986 with:
Office of the Secretary, Case Control

Branch, Interstate Commerce
Commission, Washington, DC 20423.
./V copy of any petition filed with the 

Commission must be sent to the 
applicants’ representatives:
John K. Dunleavy, State of Vermont, 133

State Street, Montpelier, VT 05602. 
John R. Pennington, Vermont Railway,

Inc., One Railway Lane, Burlington,
VT 05401.
If the notice of exemption contains 

false of misleading information, use of 
the exemption is void ab initio.

A notice to the parties will be issued if 
use of the exemption is further 
conditioned upon environmental or 
public use conditions.

Since this notice resolves the issues 
raised in Finance Docket No. 30702, that 
proceeding will be dismissed.

It is  ordered:
Finance Docket No. 30702 is 

dismissed.
Decided: January 2,1986.
By the Commission, Jane F. Mackall, Acting 

Director, Office of Proceedings.
James H. Bayne,
Secretary.
(FR Doc. 86-240 Filed 1-3-86; 8:45 am]
BILLING CODE 7035-01-M

NATIONAL SCIENCE FOUNDATION

Forms Submitted for OMB Review

In accordance with the Paperwork 
Reduction Act and OMB Guidelines, the 
National Science Foundation is posting 
this notice of information collection that 
will affect the public.
Agency Clearance O fficer: Herman G.

Fleming, (202) 357-9421 
OM B Desk O fficer: Carlos Tellez, (202) 

395-7340
Title: National Survey of Academic 

Research Instruments and 
Instrumentation Needs

A ffected Public: Non-Profit Institutions 
Number o f Responses: 6,400 responses;

total of 1,280 burden hours 
Abstract: This study of academic 

scientific research instruments, to be 
conducted during 1986-87, will update 
measures of equipment quantity, age, 
condition, utilization, and need 
obtained in the baseline survey of 
1983-84. Changes and trends occurring 
over the period since the initial study 
will be documented, and 
reassessments made.
Dated: December 31,1985.

Herman G. Fleming,
N SF Reports Clearance Officer.
[FR Doc. 86-110 Filed 1-3-86; 8:45 am]
BILLING CODE 7555-01-M

NUCLEAR REGULATORY 
COMMISSION
[Docket No. 50-413]

Duke Power Co., North Carolina 
Electric Membership Corp., Saluda 
River Electric Cooperative, Inc.; 
Consideration of Issuance of 
Amendment to Facility Operating 
License and Proposed no Significant 
Hazards Consideration Determination 
and Opportunity for Hearing

The U.S. Nuclear Regulatory 
Commission (the Commission) is 
considering issuance of an amendment 
to Facility Operating License No. NPF- 
35, issued to Duke Power Company, et 
al„ the licensee, for the operation of the 
Catawba Nuclear Station, Unit 1, 
located in York County, South Carolina.

In accordance with Duke Power 
Company’s applications for amendment 
dated March 15,1985, August 7,1985, 
October 30,1985, November 7,1985, 
December 17,1985, December 20,1985 
and December 23,1985, the proposed 
changes would revise the Catawba Unit 
1 Technical Specifications to eliminate 
typographical errors, provide additional 
clarification, improve consistency, 
adjust nomenclature, bring portions of 
the Specifications into conformance 
with current NRC staff positions, 
incorporate Unit 2 information where 
appropriate, and make other minor 
changes. The NRC staff renumbered 
many pages to accommodate the 
additional information needed for Unit
2. The items included in this notice do 
not cover all the items requested by 
Duke Power Company; some of the 
items not included in this notice are still 
under consideration by the.NRC staff.

A primary objective of the amendment 
request is to achieve a single Technical 
Specifications document that is common 
for Units 1 and 2 with individual

specification for each Unit clearly 
indentified, as appropriate.

The following is a description of the 
proposed changes to the current Unit 1 
Technical Specifications:

1. Page V of the Table of Contents is 
revised to change page numbers for 2 
figures that had been rearranged for a 
more consistent format.

2. Page VII of the Table of Contents is 
revised to indicate that a new section 3/ 
4.4.11 has been added.

3. Page 2-2, Specification 2.1, Figure
2.1- 1, “1700 psia” is changed to “1775 
psia” to correct a typographical error.

4. Pages 2-5, 3/4 3-21, and 3-31, 
Specifications 2.2.1 and 3.3.2, Tables 2.2- 
1 and 3.3-3 are revised to incorporate 
Unit 2 trip setpoints.

5. Page 2-8, Specification 2.2.1, Table
2.2- 1 is revised to read “590.8°F 
(Nominal Tavg allowed by Safety 
Analysis)” for clarification of a 
parenthetical statement.

6. Page 2-8, Specification 2.2.1, Table
2.2- 1 is revised ro read “qt—qb is more 
negative than —43%,” and to read“«-* is 
more positive than — 6.5%” to clarify the 
nomenclature by replacing the word 
“exceeds.”

7. A new page 3/4 0-2, Specification
3.0.5 is added as a clarification to 
specify the applicability of all 
specifications to Units 1 and 2 
individually and jointly.

8. Pages 3/41-12, Specification 3.1.2.6 
is revised to correct a typographical 
error in the specification number.

9. Page 3/4 2-7, Specification 4.2.2.2 is 
revised to replace

L RTP
“F — = F ----- [1+0.3U-P)]*’

xy xy

with

L RTP
“F — = F ----- [1+0.2(1-P)]M

xy xy

to correct a typographical error.
10. Pages 3/4 2-6 through 2-8 are 

rearranged and renumbered for a more 
consistent format.

11. Pages 3/4 2-10 and 2-11 are 
rearranged and renumbered for more 
consistent format.

12. Pages 3/4 3-3, 3-8, and 3-10, 
Specifications 3.3.1 and 4.3.1.1, Tables
3.3- 1, 3.3-2 and 4.3-1 are revised to 
incorporate Unit 2 specific values.

13. Pages 3/4 3-15, 3-23, 3-27, 3-34, 3 - 
37, 3-38, 3-39, 3-42, 3-49, and 3-53, 
Specifications 3/4.3.2, and 3/4.3.3,
Tables 3.3-3, 3.3-4, 3.3-5, 4.3-2, and 3.3- 
6 are revised to delete the word
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“ventiliation” for a functional unit to 
correct and clarify the nomenclature of 
the functional unit.

14. Pages 3/4 3-18 and 3-19, 
Specification 3.3.2, Table 3.3-3 is revised 
to replace the word “loop” with “steam 
generator” to clarify the nomenclature 
for the actual systems.

15. Page 3/4 3-21, Specification 3.3.2, 
Table 3.3-3 is revised to correct a 
typographical error by replacing an 
instrument number “5231” with “5232”.

16. Page 3/4 3-26, Specification 3.3.2, 
Table 3.3-3 is revised to add the words 
“with flow through the HEPA filters and 
carbon adsorbers” at the end of 
ACTION 24 to correct an inconsistency 
with other specifications.

17. Page 3/4 3-29 through 3-32, 
Specification 3.3.2, Table 3.3-4 is revised 
to replace the symbol for “less than” 
with the symbol for “less than or equal 
to” to correct a typographical error and 
to incorporate Unit 2 specific trip 
setpoints.

18. Page 3/4 3-40, Specification 3.3.2, 
Table 3.3-5 is revised to delete “N/A” 
from line containing “13. Loss-of-Offsite 
Power” to correct a typographical error.

19. Page 3/4 3-41, Specification 3.3.2, 
Table 3.3-5 is revised to clarify that the 
KC valves apply to both Units 1 and 2 to 
correct an inconsistency for equipment 
designation.

20. Pages 3/4 3-52 and 3-54, 
Specification 3.3.3.1, Tables 3.3-6 and
4.3- 3 are revised to replace “EMF-15” 
with “1EMF-15, 2EMF—4” to incorporate 
a Unit 2 design difference and to replace 
“All” with “1,2,3,4” under applicable 
modes for functional unit item 4 to 
correct an inconsistency with other 
specifications.

21. Page 3/4 3-53, Specification 3.3.3.1, 
Table 3.3-6 is revised to replace 
“charcoal” with “carbon” in ACTIONS 
31, 34, and 35 to ensure the consistency 
of the nomenclature for adsorbers.

22. Pages 3/4 3-62 and 3-65, 
Specifications 3.3.3,5 and 3.3.3.6 are 
revised to replace “HOT SHUTDOWN 
within the next 12 hours” with “HOT 
STANDBY within the next 6 hours and 
in HOT SHUTDOWN within the 
following 6 hours” to correct an 
inconsistency in the ACTION item with 
other specifications.

23. Pages 3/4 3-67 and 3-69, 
Specifications 3.3.3.6 and 4.3.3.6, Tables
3.3- 10 and 4.3-7 are revised to replace 
"(EMF-26, 27, 28, or 29)” with “(1EMF- 
26, 27, 28, or 29 and 2EM F-10,11,12, or 
13)” to incorporate Unit 2 design 
differences.

24. Page 3/4 3-70, Specification 3,3.3.7, 
is revised to replace “system” with 
“System” to correct a typographical 
error in reference to the Chlorine 
Detection System.

25. Page 3/4 3-71, Specification 3.3.3.8, 
is revised to replace “fire detection” 
with "smoke detection or flame 
detection,” to replace the words "Fire 
detectors" with “Detectors," and to 
replace the words “fixed temperature/ 
rate of rise” with “heat” to make the 
specification consistent with the correct 
nomenclature used in Table 3.3-11.

26. Pages 3/4 3-73 to 3-76, 
Specification 3.3.3.8, Table 3.3-11 is 
revised to add multiple fire detection 
instruments and locations for Unit 2 and 
to correct typographical errors.

27. Pages 3/4 3-79, Specification
3.3.3.10, Table 3.3-12 is revised to 
replace “1” with “1 per station” in l.a.,
2., 3.a., 3.b., and 3.c. to clarify 
applicability of instrumention on a 
station basis.

28. Page 3/4 3-82, Specification
4.3.3.10, Table 4.3-8 is revised to correct 
a spelling error in “CHANNEL”.

29. Page 3/4 3-84, Specification
3.3.3.11, Table 3.3-13 is revised to 
replace “1” with “1 per station” in l.a 
and l.b., and to replace “l/train” with 
"l/train per station” in 2.a., and “2/ 
train” with “2/train per station” in 2.b. 
to clarify the applicability of systems to 
both units.

30. Pages 3/4 3-77 to 3-84 have been 
renumbered to accommodate additional 
equipment for Unit 2 incorporated into 
pages 3/4 3-74 to 3-76.

31. Page 3/4 4-10, Specification 3.4.4, 
ACTION c. is revised to replace "With 
both PORV(s)” with “With more than 
one PORV” to clarify the action 
statement for a plant containing more 
than 2 PORVs.

32. Page 3/4 4-17, Specification 4.4.5.1, 
Table 4.4-1 has multiple revisions to 
clarify the information regarding 
Catawba as a plant with 4 steam 
generators.

33. Pages 3/4 4-22 and 4-23, 
Specification 3.4.6.2, Table 3.4-1 is 
revised to clarify the applicability of the 
valves to both units, and to correct 
typographical errors.

34. Page 3/4 4-40, a new Specification 
3.4.11 is added to address Reactor 
Coolant.System Vents.

35. Page 3/4 5-4, Specification 4.5.1.2 
is revised to replace “. . . the water 
level is 93.2 [plus or minus] 2.7 inches 
above . . . ” with “. . . the water level is 
93.2 [plus or minus] 2.7 inches (Unit 1) 
and 93.1 [plus or minus] 2.7 inches (Unit 
2) above . . .” to incorporate Unit 2 
specifications.

36. Pages 3/4 5-6 and 5-7,
Specification 4.5.2 is revised to replace 
“INI” with "NI” to clarify the 
applicability of the valves to both units.

37. Page 3/4 6-7, Specification 3.6.1.2, 
Table 3.6-1 is revised to include a Unit 2

specific penetration and a footnote 
regarding its applicability to Unit 1.

38. Pages 3/4 6-14, 6-15, 7-13, 7-14, 7- 
15, 9-5, 9-6, 9-14, and 9-15, 
Specifications 4.6.1.8, 3.7.6, 4.7.6, 4.9.4.2, 
4.9.11.1, and 4.9.11.2 and revised to 
replace the word "charcoal” with 
“carbon” to ensure the consistency of 
the nomenclature for adsorbers.

39. Page 3/4 6-17, Specification 
4.6.1.9.4 is revised to replace 
“Containment Air Release and Addition 
System” with “Containment Air Release 
and Addition System valves” to correct 
a typographical omission.

40. Page 3/4 6-15, 7-14, 7-17, 9-6, and 
9-15, Specifications 4.6.1.8, 4.7.6, 4.7.7, 
4.9.4.2, and 4.9.11.2 are revised to delete 
“when tested in accordance with ANSI 
N510-1980” because this ANSI standard 
does not have test procedures for heat 
dissipators.

41. Page 3/4 7-1, Specification 3.7.1.1 
is revised to replace “COLD 
SHUTDOWN within the following 30 
hours” with “HOT SHUTDOWN within 
the following 6 hours” to make the 
ACTION statement consistent with the 
APPLICABILITY statement for this 
Specification and the Standard 
Technical Specifications.

42. Page 3/4 7-3, Specification 3.7.1.1, 
Table 3.7-2 is revised to replace “1SV” 
with "SV” to clarify the applicability of 
the values to both units.

43. Page 3/4 7-5, Specification 4.7.1.2.1 
is revised to correct a typographical 
error by moving “and” from before 
paragraphs) to before paragraph 5).

44. New Page 3/4 7-9, Specification 3/
4.7.1.3 is added to implement a Limiting 
Condition for Operation and 
Surveillance Requirements for the Unit 2 
Condensate Storage Tank. Pages 7-9 
through 7-41 are renumbered to reflect 
this addition, and Table of Contents) 
Page IX is corrected to include the new 
Specification. This Specification does 
not apply to Unit 1; therefore, for Unit 1 
noticing purposes, this change is purely 
administrative.

45. Page 3/4 7-12 and 7-13, 
Specifications 3.7.5 and 3.7.6 are revised 
to indicate that the Specifications apply 
to both units.

46. Page 3/4 7-14, Specification 
4.7.6e.3 is revised to clarify the relative 
pressure measurement requirement 
across the HEPA filter in the control 
room area ventilation system.

47. Page 3/4 7-27, Specification
4.7.10.1 is revised to correct a spelling 
error for “distribution”.

48. Page 3/4 7-28, Specification
3.7.10.2 is revised to incorporate spray- 
sprinkler systems for Unit 2.

49. Pages 3/4 7-33 and 7-34, 
Specification 3.7.10.4, Table 3.7-3 has
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multiple revisions to incorporate Unit 2 
additions, and to correct a typographical 
error.

50. Pages 3/4 8-12, 8-13, 8-14, 8-16, 
and 8-17, Specifications 3.8.2.1, 4.8.2.1.1, 
3.8.2.2, and 3.8.3.1 are revised to delete 
reference “1” from Bus and Battery 
Numbers to clarify the applicability to 
both units.

51. Pages 3/4 8-19 and 8-21 through 8- 
43, Specification 3.8.4 and Table 3.8-1 
have been revised and new pages 3/4 8- 
44 through 8-66 have been added to 
establish separate tables for Units 1 and 
2 and to correct typographical errors.

52. Pages 3/4 8-24 and 8-26, 
Specification 3.8.4, Table 3.8-1 are 
revised to delete containment 
penetration conductor overcurrent 
protective devices to match the as-built 
plant.

53. Pages 3/4 8-35 and 8-43, 
Specification 3.8.4, Table 3.8-1 are 
revised to identify additional 
containment penetration conductor 
overcurrent protective devices originally 
omitted from the table.

54. Page 3/4 8-40, Specification 3.8.4, 
Table 3.8-1 is revised to correct a 
typographical error.

55. Page 3/411-2, Specification 
4.11.1.1.1, Table 4.11-1 is revised to 
correct a typographical error by 
removing “a.” under 2.

56. Page 3/4 11-18, Specification 3/
4.11.3 is revised to Correct a 
typographical error in the heading of the 
Specification.

57. Page 5-3, Specification 5.1.2, Figure
5.1- 2 is revised to indicate that the Low 
Population Zone is 3.8 miles instead of
5.0 miles to conform with the Final 
Safety Analysis Report.

58. Page 6-1, Specification 6.2.2 is 
revised to include standard wording for 
a two unit station.

59. Pages 6-3 and 6-4, Specifications 
6.2.1 and 6.2.2, Figures 6.2-1 and 6.2-2 
have been revised to incorporate the 
current structures for offsite and unit 
organizations.

60. Page 6-5, Specification 6.2.2, Table
6.2- 1 is revised to incorporate wording 
for a two unit station with a common 
control room.

61. Page 6-17, Specification 6.9.1.7 is 
revised to clarify classification of 
shipped solid waste as it pertains to 10 
CFR Part 61.

Before issuance of the proposed 
license amendment, the Commission 
will have made findings required by the 
Atomic Energy Act of 1954, as amended 
(the Act) and the Commission’s 
regulations.

The Commission has made a proposed 
determination that the amendment 
request involves no significant hazards 
consideration. Under the Commission’s

regulations in 10 CFR 50.92, this means 
that operation of the facility in 
accordance with the proposed 
amendments would not (1) involve a 
significant increase in the probability or 
consequences of an accident previously 
evaluated, or (2) create the possibility of 
a new or different kind of accident from 
any accident previously evaluated; or (3) 
involve a significant reduction in a 
margin of safety.

As stated above, the Commission 
proposes to determine that the proposed 
changes do not involve a significant 
hazards consideration. In this regard, 
the Commission has provided guidance 
concerning the application of standards 
for determining whether or not a 
significant hazards consideration exists 
by providing certain examples (48 FR 
14870) of amendments considered not 
likely to involve significant hazards 
considerations. The examples include;
(i) A purely administrative change to 
technical specifications; for example, a 
change to achieve consistency 
throughout the technical specifications, 
correction of an error, or a change in 
nomenclature; and (ii) A change that 
constitutes an additional limitation, 
restriction, or control not presently 
included in the technical specifications; 
for example, a more stringent 
surveillance requirement.

The proposed changes to the 
Technical Specifications are similar to 
these examples in that they are either 
administrative (i), or are more restrictive
(ii) . On this basis, the Commission 
proposes that these changes do not 
involve significant hazards 
considerations. The following is a 
description of how the proposed change 
items are similar to the examples of 48 
FR 14870.

With the exception of item 34, all of 
the proposed changes in the Technical 
Specifications listed above are for 
eliminating typographical errors, 
correcting punctuation, adjusting 
nomenclature for consistency with 
usage at the plant, providing additional 
clarification, improving consistency 
within the specifications, making minor 
changes, and including Unit 2 
Specifications as necessary to reflect 
operation of Units 1 and 2. Therefore, 
they are encompassed by example (i) ’of 
actions not likely to involve significant 
hazards considerations.

Proposed change 34 introduces an 
additional Technical Specification to 
address reactor coolant system vents. 
Requirements for reactor coolant system 
vents are found in NUREG-0737 as post- 
TMI requirements. This Specification 
details the Limiting Condition for 
Operation and Surveillance 
Requirements for the vents. This

proposed change is encompassed by 
example (ii) of 48 FR 14870 in that it 
provides additional restrictions and 
controls not presently included in the 
Technical Specifications. On this basis, 
the Commission proposes to determine 
that the change does not involve a 
significant hazards consideration since 
it incorporates the addition of 
restrictions and controls that are not 
currently included in the Technical 
Specifications.

The Commission is seeking public 
comments on this proposed 
determination. Any comments received 
within 30 days after the date of 
publication of this notice will be 
considered in making any final 
determination. The Commission will not 
normally make a final determination 
unless it receives a request for hearing.

Comments should be addressed to the 
Rules and Procedures Branch, Division 
of Rules and Records, Office of 
Administration, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555.

By February 6,1986, the licensee may 
file a request for a hearing with respect 
to issuance of the amendment to the 
subject facility operating license and 
any person whose interests may be 
affected by this proceeding and who 
wishes to participate as a party in the 
proceeding must file a written petition 
for leave to intervene. Request for a 
hearing and petitions for leave to 
intervene shall be filed in accordance 
with the Commission’s “Rules of 
Practice for Domestic Licensing 
Proceedings” in 10 CFR Part 2. If a 
request for a hearing or petition for 
leave to intervene is filed by the above 
date, the Commission or an Atomic 
Safety and Licensing Board, designated 
by the Commission or by the Chairman 
of the Atomic Safety and Licensing 
Board Panel, will rule on the request 
and/or petition and the Secretary or the 
designated Atomic Safety and Licensing 
Board will issue a notice of hearing or 
an appropriate order.

As required by 10 CFR 2.714, a 
petition for leave to intervene shall set 
forth with particularity the interest of 
the petitioner in the proceeding, and 
how that interest may be affected by the 
results of the proceeding. The petition 
should specifically explain the reasons 
why intervention should be permitted 
with particular reference to the 
following factors: (1) The nature of the 
petitioner’s right under the Act to be 
made a party to the proceeding; (2) the 
nature and extent of the petitioner’s 
property, financial, or other interest in 
the proceeding; and (3) the possible 
effect of any order which may be 
entered in the proceeding on the
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petitioner’s interest. The petition should 
also identify the specific aspect(s) of the 
subject matter of the proceeding as to 
which petitioner wishes to intervene. 
Any person who has filed a petition for 
leave to intervene or who has been 
admitted as a party may amend the 
petition without requesting leave of the 
Board up to fifteen (15) days prior to the 
first prehearing conference scheduled in 
the proceeding, but such an amended 
petition must satisfy the specificity 
requirements described above.

Not later than fifteen (15) days prior to 
the first prehearing conference 
scheduled in the proceeding, a petitioner 
shall file a supplement to the petition to 
intervene which must include a list of 
the contentions which are sought to be 
litigated in the matter, and the bases for 
each contention set forth with 
reasonable specificity. Contentions shall 
be limited to matters within the scope of 
the amendment under consideration. A 
petitioner who fails to file such a 
supplement which satisfies these 
requirements with respect to at least one 
contention will not be permitted to 
participate as a party.

Those permitted to intervene become 
parties to the proceeding, subject to any 
limitations in the order granting leave to 
intervene, and have the opportunity to 
participate fully in the conduct of the 
hearing, including the.opportunity to 
present evidence and cross-examine 
witnesses.

If a hearing is requested, the 
Commission will make a final 
determination on the issue of no 
significant hazards consideration. The 
final determination will serve to decide 
when the hearing is held.

If the final determination is that the 
amendment request involves no 
signficant hazards consideration, the- 
Commission may issue the amendment 
and make it effective, notwithstanding 
the request for a hearing. Any hearing 
held would take place after issuance of 
the amendment.

If the final determination is that the 
amendment involves a'significant 
hazards consideration, any hearing 
would take place before the issuance of 
any amendment.

Normally, the Commission will not 
issue the amendment until the 
expiration of the 30-day notice period. 
However, should circumstances change 
during the notice period such that failure 
to act in a timely fashion would result, 
for example, in derating or shutdown of 
the facility, the Commission may issue 
the license amendment before the 
expiration of te 30-day notice period, 
provided that its final determination is 
that the amendment involves n© 
significant hazards consideration.

Should the Commission take this action, 
it will publish a notice of issuance and 
provide for opportunity for a hearing 
after issuance. The Commission expects 
that the need to take this action will 
occur very infrequently.

A request for a hearing or a petition 
for leave to intervene must be filed with 
the Secretary of the Commission, U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555, Attention: 
Docketing and Service Branch, or may 
be delivered to the Commission’s Public 
Document Room, 1717 H Street NW, 
Washington, DC, by the above date. 
Where petitions are filed during the last 
ten (10) days of the notice period, it is 
requested that the petitioner promptly so 
inform the Commission by a toll-free 
telephone call to Western Union at (800) 
325-6000 (in Missouri (800) 342-6700). 
The Western Union operator should be 
given Datagram Identification Number 
3737 and the following message 
addressed to B.J. Youngblood, Director, 
PWR Project Directorate #4, Division of 

\PWR Licensing-A: petitoner’s name and 
telephone number; date petition was 
mailed; plant name; and publication 
date and page number of this Federal 
Register notice. A copy of the petition 
should also be sent to the Executive 
Legal Director, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555, 
and to Mr. William L. Porter, Duke 
Power Company, P.O. Box 33189, 
Charlotte, North Carolina 28242, 
attorney for the licensee.

Nontimely filings of petitions for leave 
to intervene, amended petitions, 
supplemental petitions and/or requests 
for hearing will not be entertained 
absent a determination by the 
Commission, the presiding officer or the 
presiding Atomic Safety and Licensing 
Board, that the petition and/or request 
should be granted based upon a 
balancing of the factors specified in 10 
CFR 2.714(a)(l)(i)-(v) and 2.714(d).

For further details with respect to this 
action, see the applications for 
amendment dated March 15,1985, 
August 7,1985, October 30,1985, 
November 7,1985, December 17,1985, 
December 20,1985, and December 23, 
1985, which are available for public 
inspection at the Commission’s Public 
Document Room, 1717 H Street, NW, 
Washington, DC, and at the York 
County Library, 138 East Black Street, 
Rock Hill, South Carolina 29730.

Dated at Bethesda, Maryland, this 30th day 
of December 1985.

For the Nuclear Regulatory Commission.
B.J. Youngblood,
Director, PWR Project Directorate #4 
Division of PWR Licensing-A.
[FR Doc. 86-200 Filed 1-3-86; 8:45 amj 
BILLING CODE 7590-01-M

I  Docket No. 50-321]

Georgia Power Co., et al.; Issuance of 
Amendment to Facility Operating 
License

The U.S. Nuclear Regulatory 
Commission (the Commission) has 
issued Amendment No. 119 to Facility 
Operating License No. DPR-57, issued to 
Georgia Power Company, Oglethorpe 
Power Corporation, Municipal Electric 
Authority for Georgia, City of Dalton, 
Georgia (the licensees), which revised 
the Technical Specifications (TSs) for 
operation of the Edwin J. Hatch Nuclear 
Plant, Unit No. 1 (the facility) located in 
Appling County, Georgia. The 
amendment is effective as of the date of 
its issuance and shall be implemented 
within 3 0  days.

This amendment revises the TSs for 
Hatch Unit,l to update the inservice 
inspection requirements pursuant to 10 
CFR 50.55a(g)(4)(ii). These changes are 
needed, in part, to help support 
completion of the first ten-year inservice 
inspection interval during the Hatch 
Unit 1 maintenance/refueling outage 
scheduled to begin November 30,1985. 
Other changes requested in the 
licensee’s August 1,1985, application are 
being addressed separately.

The application for the amendment 
complies with the standards and 
requirements of the Atomic Energy Act 
of 1954, as amended (the Act), and the 
Commission’s rules and regulations. The 
Commission has made appropriate 
findings as required by the Act and the 
Commission’s rules and regulations in 10 
CFR Chapter I, which are set forth in the 
license amendment.

Notice of Consideration of Issuance of 
Amendment and Opportunity for Prior 
Hearing in connection with this action 
was published in the Federal Register on 
August 26,1985, 50 FR 34560. No request 
for a hearing or petition for leave to 
intervene was filed following this notice.

Also, in connection with this action,, 
the Commission prepared an 
Environmental Assessment and Finding 
of No Significant Impact which was 
published in the Federal Register on 
December 16,1985 (50FR51315).

For further details with respect to this 
action, see (1) the application for 
amendment dated August 1,1985, (2) 
Amendmeqt No. 119 to License No. 
DPR-57, and (3) the Commission’s
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related Safety Evaluation. All of these 
items are available for public inspection 
at the Commission’s Public Document 
Room, 1717 H Street, NW., Washington, 
DC 20555, and at the Appling County 
Public Library, 301 City Hall Drive, 
Baxley, Georgia 31513. A copy of items
(2) and (3) may be obtained upon 
request addressed to the U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555, Attention: Director, Division 
of Licensing.

Dated at Bethesda, Maryland, this 23rd day 
of December 1985.

For the Nuclear Regulatory Commission. 
Daniel R. Muller,
Director, Project Directorate # 2, Division of 
BWR Licensing.
[FR Doc. 86-201 Filed 1-3-86; 8:45 am]
BILLING CODE 7590-01-M

[Docket No. 50-289]

Metropolitan Edison Co. et ai. 
Consideration of Issuance of 
Amendment to Facility Operating 
License and Opportunity for Prior 
Hearing

The United States Nuclear Regulatory 
Commission (the Commission) is 
considering issuance of an amendment 
to Facility Operating License No. DPR- 
50, issued to Metropolitan Edison 
Company, Jersey Central Power and 
Light Company, Pennsylvania Electric 
Company, and GPU Nuclear 
Corporation (the licensees), for 
operation of the Three Mile Island 
Nuclear Station, Unit No. 1 (TMI-1) 
located in Dauphin county,
Pennsylvania.

The amendment would revise the 
provisions in the Technical 
Specifications relating to the steam 
generator tube plugging limitations, in 
accordance with the licensees’ 
application for amendment dated 
November 6,1985. Basically, the present 
Technical Specifications require 
repairing or removing from service a 
steam generator tube when a defect 
exceeds 40% of the tube wall thickness. 
The proposed amendment would 
maintain the 40% through will limit on 
the secondary side of the tube but 
replaces the limit on the primary side of 
the tube with a sliding scale which goes 
from 40% to 70% through wall depending 
on the size of the defect.

Prior to issuance of the proposed 
license amendment, the Commission 
will have made findings required by the 
Atomic Energy Act of 1954, as amended 
(the Act) and the Commission’s 
regulations.

By February 6,1986, the licensees may 
file a request for a hearing with respect

to issuance of the amendment to the 
subject facility operating license and 
any person whose interest may be 
affected by this proceeding and who 
wishes to participate as a party in the 
proceeding must file a written petition 
for leave to intervene. Request for a 
hearing and petitions for leave to 
intervene shall be filed in accordance 
with the Commission’s “Rules of 
Practice for Domestic Licensing 
Proceedings” in 10 CFR Part 2. If a 
request for a hearing or petition for 
leave to intervene is filed by the above 
date, the Commission or an Atomic 
Safety and Licensing Board, designated 
by the Commission or by the Chairman 
of the Atomic Safety and Licensing 
Board Panel, will rule on the request 
and/or petition and the Secretary or the 
designated Atomic Safety and Licensing 
Board will issue a notice of hearing or 
an appropriate order.

As required by 10 CFR 2.714, a 
petition for leave to intervene shall set 
forth with particularity the interest of 
the petitioner in the proceeding, and 
how that interest may be affected by the 
results of the proceeding. The petition 
should specifically explain the reasons 
why intervention should be permitted 
with particular reference to the 
following factors: (1) The nature of the 
petitioner’s right under the Act to be 
made a party to the proceeding; (2) the 
nature and extent of the petitioner’s 
property, financial, or other interest in 
the proceeding; and (3) the possible 
effect of any order which may be 
entered in the proceeding on the 
petitioner’s interest. The petition should 
also identify the specific aspect(s) of the 
subject matter of the proceeding as to 
which petitioner wishes to intervene. 
Any person who has filed a petition for 
leave to intervene or who has been 
admitted as a party may amend the 
petition without requesting leave of the 
Board up to fifteen (15) days prior to the 
first prehearing conference scheduled in 
the proceeding, but such an amended 
petition must satisfy the specificity 
requirements described above.

Not later than fifteen (15) days prior to 
the first prehearing conference 
scheduled in the proceeding, a petitioner 
shall file a supplement to the petition to 
intervene which must include a list of 
the contentions which are sought to be 
litigated in the matter, and the bases for 
each contention set forth with 
reasonable specificity. Contentions shall 
be limited to matters within the scope of 
the amendment under consideration. A 
petitioner who fails to file such a 
supplement which satisfies these 
requirements with respect to at least one 
contention will not be permitted to 
participate as a party.

Those permitted to intervene become 
parties to the proceeding, subject to any 
limitations in the order granting leave to 
intervene, and have the opportunity to 
participate fully in the conduct of the 
hearing, including the opportunity to 
present evidence and cross-examine 
witnesses.

A request for a hearing or a petition 
for leave to intervene shall be filed with 
the Secretary of the Commission, United 
States Nuclear Regulatory Commission, 
Washington, DC 20555, Attention: 
Docketing and Service Branch, or may 
be delivered to the Commission’s Public 
Document Room, 1717 H Street, NW., 
Washington, DC by the above date. 
Where petitions are filed during the last 
ten (10) days of the notice period, it is 
requested that the petitioner or 
representative for the petitioner 
promptly so inform the Commission by a 
toll-free telephone call to Western 
Union at (80d) 325-6000 (in Missouri 
(800) 342-6700). The Western Union 
operator should be given Datagram 
Identification Number 3737 and the 
following message addressed to John F. 
Stolz: (petitioner’s name and telephone 
number); (date petition was mailed); 
(plant name); and (publication date and 
page number of this Federal Register 
notice). A copy of the petition should 
also be sent to the Executive Legal 
Director, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555, 
and to George F. Trowbridge, Esq.,
Shaw, Pittman, Potts & Trowbridge, 1800 
M Street, NW., Washington, DC 20036, 
attorney for the licensees.

Nontimely filings of petitions for leave 
to intervene, amended petitions, 
supplemental petitions and/or requests 
for hearing will not be entertained 
absent a determination by the 
Commission, the presiding officer or the 
presiding Atomic Safety and Licensing 
Board, that the petition and/or request 
should be granted based upon a 
balancing of factors specified in 10 CFR 
2.714(a)(l)(i)-(v) and 2.714(d).

For further details with respect to this 
action, see the application for 
amendment dated November 6,1985, 
which is available for public inspection 
at the Commission’s Public Document 
Room, 1717 H Street, NW., Washington, 
DC and at the Government Publications 
Section, State Library of Pennsylvania, 
Commonwealth and Walnut Streets,. 
Harrisburg, Pennsylvania 17126.

Dated at Bethesda, Maryland, this 30th day 
of December 1985.
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For the Nuclear Regulatory Commission. 
John F. Stolz,
Director, PWR Project Directorate ±6, 
Division of PWR Licensing-B.
|FR Doc. 86-202 Filed 1-3-86; 8:45 am]
BILLING CODE 7590-01-M

[Docket No. 51-238]

N.S. Savannah; Consideration of 
Application for Renewal of Possession 
Only License

The United States Nuclear Regulatory 
Commission (the Commission or NRC) is 
considering renewal of License No. NS- 
1 issued jointly to the State of South 
Carolina Patriots Point Development 
Authority and the U.S. Maritime 
Administration for possession only of 
the nuclear reactor facility on the N.S. 
Savannah  located at Mt. Pleasant, South 
Carolina, which has been made 
inoperable and secure by defueling and 
sealing all penetrations into the 
containment compartment.

The renewal would extend the 
expiration date of the Possession Only 
License No. NS-1 from November 8,
1985 until ten years after date of 
issuance, in accordance with the 
licensee’s timely application for renewal 
dated August 20,1985.

Prior to a decision to renew the 
license, the Commission will have made 
the findings required by the Atomic 
Energy Act of 1954, as amended (the 
Act), and the Commission’s regulations.

By February 6,1986, the licensee may 
file a request for a hearing with respect 
to renewal of the subject facility license 
and any person whose interest may be 
affected by this proceeding and who 
wishes to participate as a party in the 
proceeding must file a written petition 
for leave to intervene. Request for a 
hearing and petition for leave to 
intervene shall be filed in accordance 
with the Commission’s “Rules of 
Practice for Domestic Licensing 
Proceedings” in 10 CFR Part 2. If a 
request for a hearing or petition for 
leave to intervene is filed by the above 
date, the Commission or an Atomic 
Safety and Licensing Board designated 
by the Commission or by the Chairman 
of the Atomic Safety and Licensing 
Board Panel will rule on the request 
and/or petition and the Secretary or the 
designated Atomic Safety an^ Licensing 
Board will issue a notice of hearing or 
an appropriate order.

As required by 10 CFR 2.714, a 
petition for leave to intervene shall set 
forth with particularity the interest of 
the petitioner in the proceeding, and 
how that interest may be affected by the 
results of the proceeding. The petition

should specifically explain the reasons 
why intervention should be permitted 
with particular reference to the 
following factors: (1) The nature of the 
petitioner’s right under the Act to be 
made a party to the proceeding; (2) the 
nature and extent of the petitioner’s 
interest, and (3) the possible effect of 
any order which may be entered in the 
proceeding on the petitioner’s interest. 
The petition should also identify the 
specific aspect(s) of the subject matter 
of the proceeding as to which petitioner 
wishes to intervene. Any person who 
has filed a petition for leave to intervene 
or who has been admitted as a party 
may amend the petition without 
requesting leave of the Board up to 
fifteen (15) days prior to the first 
prehearing conference scheduled in the 
proceeding, but such an amended 
petition must satisfy the specificity 
requirements described above.

Not later than fifteen (15) days prior to 
the first prehearing conference 
scheduled in the proceeding, a petitioner 
shall file a supplement to the petition to 
intervene which must include a list of 
the contentions which are sought to be 
litigated in the matter, and the bases for 
each contention set forth with 
reasonable specificity. Contentions shall 
be limited to matters within the scope of 
the renewal action under consideration. 
A petitioner who fails to file such a 
supplement which satisfies these 
requirements with respect to at least one 
contention will not be permitted to 
participate as a party.

Those permitted to intervene become 
parties to the proceeding, subject to any 
limitations in the Order granting leave to 
intervene, and have the opportunity to 
participate fully in the conduct of the 
hearing, including the opportunity to 
present evidence and cross-examine 
witnesses.

A request for a hearing or a petition 
for leave to intervene shall be filed with 
the Secretary of the Commission, U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555, Attention: 
Docketing and Service Section, or may 
be delivered to the Commission’s Public 
Document Room, at 1717 H Street, NW„ 
Washington, DC by the above date. 
Where petitions are filed during the last 
ten (10) days of the notice period, it is 
requested that the petitioner or 
representative for the petitioner 
promptly so inform the Commission by a 
toll-free telephone call to Western 
Union at (800) 325-6000 (in Missouri 
(800) 342-6700). The Western Union 
operator should be given Datagram 
Identification Number 3737 and the 
following message addressed to Herbert 
N. Berkow: (petitioner’s name and 
telephone number); (date petition was

mailed); (N.S. Savannah)-, and 
(publication date and page number of 
this Federal Register notice). A copy of 
the petition should also be sent to the 
Executive Legal Director, U.S. Nuclear 
Regulatory Commission, Washington,
DC 20555 and William F. Prioleau, State 
of South Carolina Patriots Point 
Development Authority, P.O. Box 986, 
Mount Pleasant, South Carolina 29464, 
attorney for the licensee.

Nontimely filings of petitions for leave 
to intervene, amended petitions, 
supplemental petitions and/or requests 
for hearing will not be entertained 
absent a determination by the 
Commission, the presiding office or the 
Atomic Safety and Licensing Board 
designated to rule on the petition and/or 
request that the petitioner has made a 
substantial showing of good cause for 
the granting of a late petition and/or 
request. That determination will be 
based upon a balancing of the factors 
specified in 10 CFR 2.714(a)(l)(i)-(v) and 
2.714(d).

For further details with respect to this 
action, see the application for renewal 
dated August 20,1985 which is available 
for public inspection at the 
Commission’s Public Document Room 
15,1717 H Street, NW., Washington, DC 
20555.

Dated at Bethesda, Maryland this 26th day 
of December 1985.

For the Nuclear Regulatory Commission. 
Herbert N. Berkow,
Director, Standardization and Special 
Projects Directorate, Division of PWR 
Licensing-B.
[FR Doc. 86-203 Filed 1-3-86; 8:45 am]
BILLING CODE 7590-01-M

Availability of Final Generic Technical 
Position in High-Level Waste Program

AGENCY: Nuclear Regulatory 
Commission.
a c t io n : Notice of availability.

SUMMARY: The Nuclear Regulatory 
Commission (NRC) is announcing the 
availability of the “Generic Technical 
Position on W'aste Package Reliability 
Analysis for High-Level Nuclear Waste 
Repositories.”
a d d r e s s : This document is available for 
publicl inspection and copying at the 
U.S. Nuclear Regulatory Commission, 
Public Document Room, 1717 H Street, 
NW, Washington, DC 20555, telephone 
202/634-3273.
FOR FURTHER INFORMATION CONTACT:
Timothy C. Johnson, Section Leader, 
Engineering Branch, Division of Waste 
Management, U.S. Nuclear Regulatory
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Commission, Washington, DC 20555, 
Telephone 301/427-4088. 
SUPPLEMENTARY INFORMATION: The 
Nuclear Waste Policy Act of 1982 
(Public Law 97-425) and the Commission 
regulation 10 CFR Part 60 promote 
interaction between the Department of 
Energy (DOE) and NRC prior to 
submittal of a license application for a 
geologic repository. These interactions 
are to fully inform DOE about the level 
of information that must be provided in 
a license application to allow a licensing 
decision to be made by NRC.

The principal mechanism for 
providing guidance to the DOE is 
completion by the NRC staff of Site 
Characterization Analyses (SCA’s) 
submitted according to the Nuclear 
Waste Policy Act and 10 CFR Part 60. 
Additional means have been developed 
to supplement the guidance provided in 
the SCA’s. These include staff technical 
positions on both generic and site 
specific issues. Generic Technical 
Positions (GTP’s) establish the staffs 
position on broad technical issues that 
would be applicable to any site. Site 
Technical Positions (STP’s) establish the 
staffs position on a site specific 
technical issue. A number of GTP’s will 
be developed by the staff to establish 
lists of generic issues or information 
requirements for sites being investigated 
by DOE.

On November 8,1984, the Nuclear 
Regulatory Commission published for 
comment a draft version of the “Generic 
Technical Position on Waste Package 
Reliability” (49 FR 39763). Public 
comment on the draft version was 
received from foui groups and 
individuals. A number of changes and 
clarifications have been made in the 
final Generic Technical Position as a 
result of comments received. Copies of 
comments may be examined in the U.S. 
Nuclear Regulatory Commission Public 
Document Room, 1717 H Street, NW, 
Washington, DC 20555.

This GTP provides guidance to DOE 
on what the staff considers to be an 
acceptable method of analysis for 
demonstrating reasonable assurance 
that the waste package designs 
proposed by DOE will meet the 
performance objectives and design 
criteria of 10 CFR Part 60. As part of a 
license application for a high-level 
nuclear waste repository the DOE is 
required to submit a Safety Analysis 
Report (SAR). The SAR must contain a 
performance assessment of the waste 
package. The intent of the GTP is to 
indicate the essential elements of such a 
waste package performance assessment. 
The GTP summarizes guidance which 
has been given to DOE through technical

correspondence, documented technical 
meetings, and other mechanisms 
provided by the NRC/DOE Procedural 
Agreement (48 FR 38701, August 25,
1983).

Dated at Silver Springs, Maryland, this 20th 
day of December 1985.

For the Nuclear Regulatory Commission. 
Hubert}. Miller,
Chief Repository Projects Branch, Division of 
Waste Management, Office of Nuclear 
M aterial Safety and Safeguards.
[FR Doc. 86-204 Filed 1-3-86; 8:45 am]
BILLING CODE 7590-01-M)

OFFICE OF MANAGEMENT AND 
BUDGET

Management of Federal Information 
Resources

C orrection

In FR Doc. 85-30330 beginning on page 
52730 in the issue of Tuesday, December
24,1985, make the following corrections:

1. On page 52731, in the first column, 
in the second paragraph, in the fourth 
line, “on” should read "or”.

2. On page 52734, in the second 
column, in the first paragraph, in the 
fifth line, “other” should read “others”; 
and in the second paragraph, in the 17th 
and 18th lines, remove the following 
duplicate text: “OMB revised the 
appendix to reflect these comments.”

3. On page 52735, in the third column, 
in paragraph 6j, in the third line,
“budget” should read “budgeting”.

4. On page 52736, in the first column, 
in paragraph 7c, in the eighth line, ‘"the 
maximize” should read “and maximize”; 
and in paragraph 7g, in the fourth line, 
“to access” should read “of access”.

5. On page 52737, in the first column, 
in the first line, "Meeting” should read 
"Meet”.

6. On page 52739, in the third column, 
in paragraph 3e(3), in the second line, 
“or” should read “of”.

7. On page 52742, in the second 
column, in paragraph 6b, in the second 
line, “Administration” should read 
“Administrator”.

8. On page 52743:
a. In the second column, in paragraph 

3a(2), in the 26th line, insert "be” 
between “shall” and “included”.

b. In the third column, in paragraph 
3c(2)(a), in the second line, insert “new” 
between “for” and “installations”; and 
in paragraph 3c(2)(3), in the fifth line, 
“have” should read “has”.

9. On page 52744:
a. In the second column, in the sixth 

line from the bottom, the first word 
should read “audits”.

b. In the third column, in the first 
paragraph, in the third line, “contests” 
should read “contents”; and in the 
eighth line from the bottom of the page, 
“consolidated” should read 
"consolidates”.

10. On page 52745:
a. In the first column, in the ninth line 

from the bottom of the page, insert “the” 
between “with” and “NSDD”.

b. In the second column, in the 17th 
line from the bottom of the page, “the” 
should read “and”.

11. On page 52747, in the first column, 
in the seventh line from the bottom of 
the page, “therefore” should read 
“thereafter”.
BILLING CODE 1505-01-M

OFFICE OF SCIENCE AND 
TECHNOLOGY POLICY

White House Science Council; Notice 
of Renewal

Pursuant to the Federal Advisory 
Committee Act (Pub. L. 92-463), it is 
hereby determined that the Renewal of 
the White House Science Council is 
necessary, appropriate, and in the public 
interest in connection with the 
performance of duties imposed upon the 
Director, Office of Science and 
Technology Policy, by the Presidential 
Science and Technology Advisory 
Organization Act of 1976 and other 
applicable law. This determination 
follows consultation with the General 
Services Administration, pursuant to 
section 9(a)(2) of the Federal Advisory 
Committee Act and the GSA Interim 
Rule on Federal Advisory Committee 
Management (48 FR 19324, April 28, 
1983).

1. Name of Group: White Housei 
Science Council.

2. Purpose: The purpose of the White 
House Science Council is to advise the 
Director, Office of Science and 
Technology Policy (OSTP), on science 
and technology issues of national 
concern. The Council shall concern itself 
with specific issues assigned by the 
Director, OSTP, and will keep him 
informed of changing perspectives in the 
science and technology communities.

3. Effective Date of Establishment and 
Duration: The renewal of the White 
House Science Council is effective upon 
filing of the charter with the Director, 
OSTP, and with the standing committees 
of Congress having legislative 
jurisdiction over the Office of Science 
and Technology Policy. The White 
House Science Council will terminate on 
December 31,1987, unless sooner 
extended.
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4. Membership: Members of the White 
House Science Council will be 
appointed by the Director, Office of 
Science and Technology Policy. That 
appointment shall be subject to review 
every 365 days unless earlier 
terminated. The Council shall consist of 
no more than 15 members. Additional 
technical experts will be utilized as 
needed to constitute panels and study 
groups.

5. Advisory Group Operation: The 
White House Science Council will 
operate in accordance with provisions 
of the Federal Advisory Committee Act 
(Pub. L. 92-463), GSA Interim Rule on 
Federal Advisory Committee 
Management (48 FR 19324), and other 
directives and instructions issued in 
implementation of the Act.
Jerry D. Jennings,
Executive Director.
December 30,1985
[FR Doc. 86-169 Filed 1-3-86; 8:45 am]
BILLING CODE 3170-01-M

LIBRARY OF CONGRESS

Copyright Office

Retention of Fees for Additional 
Certificates of Registration When the 
Service Cannot Be Provided

AGENCY: Library of Congress, Copyright 
Office.
a c t io n : Notice of new procedure.

SUMMARY: This notice sets forth a 
change in the Copyright Office 
procedure for handling fees received in 
conjunction with certain requests for 
additional certificates of registration.
The issuance of additional certificates of 
registration is authorized by 17 U.S.C.
706 upon payment of fees specified by 17 
U.S.C. 708. The change in procedure 
described herein is effective upon 
publication of this notice.
FOR FURTHER INFORMATION CONTACT: 
Winston Tabb, Chief, Information nad 
Reference Division, Copyright Office, 
Washington, DC 20559, Telephone: (202) 
287-6800.
SUPPLEMENTARY INFORMATION: 
Heretofore, the Copyright Office has 
refunded any fee received in 
conjunction with the request for 
additional certificates of registration if 
the service could not be provided, 
usually because no such registration 
exists.

Upon publication of this notice, 
however, the Copyright Office will 
retain these fees to cover the 
administrative costs to the Office of 
processing the rquest, as authorized by

17 U.S.C. 708(a)(ll). Members of the 
public will continue to receive 
correspondence from the Copyright 
Office explaining why the Office cannot 
provide the requested services.

Dated: December 2$, 1985.
Ralph Oman,
Register o f Copyrights.

Approved:
Daniel J. Boorstin,
The Librarian o f Congress.
[FR Doc. 86-148 Filed 1-3-86; 8:45 am]
BILLING CODE 1401-01-M

SECURITIES AND EXCHANGE 
COMMISSION
[R e le a s e  No. 3 5 -2 3 9 7 4 ; 7 0 -7 2 0 0 ]

The Southern Co.; Proposed Issuance 
and Sale of Common Stock
December 31,1985.

The Southern Company (“Southern”), 
64 Perimeter Center East, Atlanta, 
Georgia 30346, a registered holding 
company, has filed a declaration with 
this Commission pursuant to sections 
6(a) and 7 of the Public Utility Holding 
Company Act of 1935 (“Act”) and Rule 
50 thereunder.

Southern proposes to issue and sell at 
competitive bidding up to 10,000,000 
additional shares of its authorized but 
unissued common stock, per value $5 
per share, in one or more transactions 
from time to time not later than March
31,1987. The proposed issuance and sale 
is in addition to the shares authorized in 
File No. 70-6840. Southern may employ 
alternative competitive bidding 
procedures in accordance with the 
Commission’s statement of polioy in 
HCAR No. 22623 (September 2,1982). 
Southern also states that it may later 
request that all or part of the stock sales 
be excepted from the competitive 
bidding requirements of Rule 50 should 
circumstances develop which, in the 
opinion of management, make such 
exception in the best interest of 
Southern and its investors and 
consumers.

Southern proposes to use the net 
proceeds from the sale of this common 
stock, together with treasury funds and 
the proceeds from the sales of common 
stock through the operation of its 
Dividend Reinvestment and Stock 
Purchase Plan, Employee Savings Plan, 
and Employee Stock Ownership Plan, to 
make additional equity investments in 
the form of capital contributions to its * 
operating subsidiaries and for other 
corporate purposes. The subsidiaries 
intend to use these funds to provide a 
portion of their cash requirements to 
carry on their electric utility businesses.

The declaration and any amendments 
thereto are available for public 
inspection through the Commission’s 
Office of Public Reference. Interested 
persons wishing to comment or request 
a hearing should submit their views in 
writing by January 27,1986, to the 
Secretary, Securities and Exchange 
Commission, Washington, DC 20549, 
and serve a copy on the declarant at the 
address specified above. Proof of 
service (by affidavit, or, in case of an 
attorney at law, by certificate) should be 
filed with the request. Any request for a 
hearing shall identify specifically the 
issues of fact or law that are disputed. A 
person who so requests will be notified 
of any hearing, if ordered, and will 
receive a copy of any notice or order 
issued in this matter. After said date, the 
declaration, as filed or as it may be 
amended, may be permitted to become 
effective.

For the Commission,-by the Division of 
Investment Management, pursuant to 
delegated authority.
John Wheeler,
Secretary.
[FR Doc. 86-205 Filed 1-3-86; 8:45 am]
BILLING CODE 6010-01-M

[R e le a s e  No. 3 4 -2 2 7 3 1 ;  F ile  No. S R -N A S D - 
8 5 - 3 4 ]

Self-Regulatory Organizations; 
Proposed Rule Change by National 
Association of Securities Dealers, Inc. 
Relating to the Reporting of Aggregate 
Short Positions in NASDAQ Securities

Pursuant to section 19(b) of the 
Securities Exchange Act of 1934,15 
U.S.C. 78(b)(1), notice is hereby given 
that on December 13,1985, the National 
Association of Securities Dealers, Inc. 
filed with the Securities and Exchange 
Commission the proposed rule change 
as described in Items I, II, and III below, 
which Items have been prepared by the 
self-regulatory organization. The 
Commission is publishing this'notice to 
solicit comments on the proposed rule 
change from interested persons.

I. Self-Regulatory Organization’s 
Statement of the Terms of Substance of 
the Proposed Rule Change

Proposed new Article III, Section 41 of 
the NASD’s Rules of Fair Practice will 
require NASD members to maintain a 
record of aggregate “short” positions in 
NASDAQ securities in all customer and 
proprietary firm accounts and to report 
such information to the NASD on a 
monthly basis. Reports shall be made as 
of the close of the settlement date falling 
on the 15th of each month, or, where the
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15th is a non-settlement date, on the 
preceding settlement date. Reports shall 
be submitted as soon as possible but not 
later than noon on the second day after 
the reporting settlement date.

This proposal requires NASD 
members to submit data on short selling 
practices for a period of 60 days from 
the date of Commission approval.
During the 60 day effective period, the 
NASD will submit a second rule filing 
requesting the Commission’s permanent 
approval of the short sale reporting 
requirements.

II. Self-Regulatory Organizations 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change

In its filing with the Commission, the 
self-regulatory organization included 
statements concerning the purpose of, 
and basis for, the proposed rule change. 
The text of these statements may be 
examined at the places specified in Item 
IV, below. The self-regulatory 
organization has prepared summaries, 
set forth in sections (A), (B) and (C), 
below, of the most significant aspects of 
such statement.

A. Self-Regulatory Organization’s 
Statement o f the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change

At its November 1985 meeting, the 
NASD’s Board of Governors called for 
an extensive study of short sale activity 
in the over-the-counter market to serve 
as a basis for further policy decisions 
regarding the possible need for 
additional regulation of short sale 
practices. Current information regarding 
the extent of short sale activity on the 
part of NASD members and their 
customers is essential to such a study. 
Accordingly, the Board approved a 
proposed new rule, Article III, section 41 
of the .NASD’s Rules of Fair Practice, 
which will require NASD members to 
maintain a record of aggregate “short” 
positions in NASDAQ securities in all 
customer and proprietary firm accounts 
and to reports such information to the 
NASD on a monthly basis. Members’ 
reports of aggregate “short” positions 
will not be disseminated publicly, but 
will be utilized only for internal NASD 
purposes in connection with the NASD’s 
short sale study.

This proposal requires NASD 
members’ to submit data on a short 
selling practices for a period of 60 days. 
During the initial 60 day effective period, 
the NASD will submit a second rule 
filing requesting the Commission’s 
permanent approval of the short sale 
reporting requirements.

The proposed new rule is consistent 
with the section 15A(b)(6) of the 
Securities Exchange Act of 1934, which 
requires the rules of a registered 
securities association to promote just 
and equitable principles of trade, * 
prevent fraudulent and manipulative 
practices, and protect investors and the 
public interest.
B. Self-Regulatory Organization’s 
Statement on Burden on Competition

The NASD does not anticipate that 
the proposed rule change will impose 
any burden on competition not 
necessary or appropriate in furtherance 
of the purposes of the Act.

Self-Regulatory Organization’s 
Statement on Comments on the 
Proposed Rule Changes Received From 
Members, Participants or Others

Comments were neither solicited nor 
received.

III. Date of Effectiveness of Proposed 
Rule Change and Timing for 
Commission Action

Within 30 days of the date of 
publication of this notice in the Federal 
Register or within such longer period (i) 
as the Commission may designate up to 
90 days of such date if it finds such 
longer period to be appropriate and 
publishes its reasons for so finding or (ii) 
as to which the self-regulatory 
organization consents, the Commission 
will:

A. By order approve such proposed 
rule change, or

B. Institute proceedings to determine 
whether the proposed rule change 
should be disapproved.

C. The Commission finds good cause 
to accelerate the proposed rule change.

The Commission is accelerating 
effectiveness of the proposal because it 
concurs with the NASD and believes 
that the NASD should complete its study 
of short sale practices as soon as 
possible. The Commission believes that 
collecting and analyzing this data may 
be useful to the NASD and may help it 
determine whether any additional 
NASD rules or other actions are 
appropriate to regulae short selling. In 
addition, the Commission is accelerating 
approval of this proposal based on the 
NASD’s representations that it can 
collect data for the study immediately. 
The NASD also informed its members of 
the need to collect short sales data as 
expeditiously as possible and has 
advised the Commission that its 
members will be able to supply that 
data to the NASD.

The Commission also noted that the 
NASD will submit a separate proposed 
rule change that would require the

submission of short sales data to the 
NASD indefinitely and would take effect 
after the expiration of proposed rule 
change SR-NASD-85-34. The 
Commission believes that the second 
proposal will affort the public an 
additional opportunity for comment.

IV. Solicitation of Comments

Interested persons are invited to 
submit written data, views, and 
arguments concerning the foregoing. 
Persons making written submissions 
should file six copies thereof with the 
Secretary, Securities and Exchange 
Commission, 450 Fifty Street, NW. 
Washington, DC 20549. Copies of the . 
submission, all subsequent amendments, 
all written statements with respect to 
the proposed rule change that are filed 
with the Commission, and all written 
communications relating to the proposed 
rule change between the Commission 
and any person, other than those that 
may be withheld from the public in 
accordance with the provisions of 5 
U.S.C. 522, will be available for 
inspection and copying in the 
Commission’s Public Reference Section, 
450 Fifth Street, NW. Washington, DC 
20549. Copies of such filing will also be 
available for inspection and copying at 
the principal office of the above- 
mentioned self-regulatory organization. 
All submissions should refer to the file 
number in the caption above and should 
be submitted by January 27,1986.

It is therefore ordered, pursuant to 
section 19(b)(2) of the Act, that the 
proposed rule change reference above 
be, and hereby is, approved.

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority.

Dated: December 19,1985.
John Wheeler,
Secretary.
[FR Doc. 86-206 Filed 1-3-86; 8:45 am]
BILLING CODE 8010-01-M

[R e le a s e  No. 3 4 -2 2 7 4 4 ; F ile  No. S R -P S D T C - 
8 5 - 1 3 ]

Self-Regulatory Organizations; Notice 
of Filing and Immediate Effectiveness 
of Proposed Rule Change by Pacific 
Securities Depository Trust Company 
Amending Its Schedule of Fees and 
Charges

Pursuant to section 19(b)(1) of the 
Securities Exchange Act of 1934 (the 
“Act”), 15 U.S.C. 78s(b)(l), notice is 
hereby given that on December 16,1985, 
the Pacific Securities Depository Trust 
Company ("PSDTC”) filed with the 
Commission the proposed rule change
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described below. The Commission is 
publishing this notice to solicit 
comments on the proposed rule change.

PSDTC stated that the purpose of the 
filing is to amend its schedule of fees 
and charges for safekeeping of

PSDTC states that the proposed 
amendments to the fee schedule for 
bearer municipal securities will 
substitute fees based on the par value of 
the securities on deposit for the present 
flat monthly charge. The proposed fee 
change will increase the monthly 
charges for deposits of less than $500 
million of par value and reduce the 
charges for deposits with par values in 
excess of $500 million.

In its filing, PSDTC indicated that its 
current custody charges were originally 
based on a survey of its participants, 
who, at the time, stated that they would 
not be making large deposits of bearer 
securities. However, PSDTC states that 
recently some of its participants have 
indicated that they would be interested 
in making large deposits of bearer-form 
municipal securities in PSDTC if 
PSDTC’s safekeeping fees were more in 
line with other depositories’ fees. (Other 
depositories provide reduced custody 
fees for larger deposits of bearer 
securities.)

PSDTC states in its filing that the 
proposed rule change will encourage the 
use of PSDTC’s facilities for the 
safekeeping of municipal securities in 
bearer form by making PSDTC’s fees 
more competitive in accordance with 
Section 17A(b)(3)(F) of the Act. 
Furthermore, PSDTC states that the 
proposed rule change is consistent with 
the objectives of Section 17A(b)(3)(D) of 
the Act in that it provides for the 
equitable allocation of reasonable dues, 
fees and other charges.

The foregoing rule change has become 
effective pursuant to section 19(b)(3)(A) 
of the Act and subparagraph (e) of 
Securities Exchange Act Rule 19b-4. At 
any time within 60 days of the filing of

municipal bonds in bearer form to make 
those fees more competitive with other 
depositories’ fees. The changes to thè 
schedule will be as follows (italics 
indipates language to be added; brackets 
indicate language to be deleted):

the proposed rule change, the 
Commission may summarily abrogate 
the change if it appears to the 
Commission that it is necessary or 
appropriate in the public interest, for the 
protection of investors or otherwise in 
furtherance of the purposes of the Act.

Interested persons are invitied to 
submit written data, views and 
arguments concerning the proposal. 
Persons making written submissions 
should file six copies with the Secretary, 
Securities and Exchange Commission, 
450 Fifth Street, N.W., Washington, D.C. 
20549. Copies of the filing, all 
subsequent amendments, all written 
statements with respect to the proposed 
rule change that are filed with the 
Commission, and all written 
commiunications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the provisions 
of 5 U.S.C. 552, will be available for 
inspection and copying in the 
Commission’s Public Reference Section, 
450 Fifth Street, NW., Washington, DC 
20549. Copies of the filing will also be 
available for inspection and coyping at 
the principal office of PSDTC. All 
submissions should refer to the file 
number in the caption above and should 
be submitted by January 27,1986.

For the Commission, by the Division 
of Market Regulation, pursuant to 
delegated authority.

Dated: December 30,1985.
John Wheeler,
Secretary.
[FR Doc. 86-207 Filed 1-3-86; 8:45 am]
BILLING CODE 8010-01-M

[ R e le a s e  N o. 3 4 -2 2 7 4 5 ;  F ile  No. S R -P S D T C - 
8 5 -1 2 ]

Self-Regulatory Organizations; 
Proposed Rule Change by Pacific 
Securities Depository Trust Company 
Relating to Procedures for Processing 
Complete and Partial Redemptions of 
Eligible Securities

Pursuant to section 19(b)(1) of the 
Securities Exchange Act of 1934 (“Act”), 
15 U.S.C. 78s(b)(l), notice is hereby 
given that on December 9,1985, the 
Pacific Securities Depository Trust 
Company (“PSDTC”) filed with the 
Securities and Exchange commission 
(“Commission”) the proposed rule 
change as described in Items I, II and III 
below, which items have been prepared 
by the self-regulatory organization. The 
Commission is publishing this notice to 
solicit comments on the proposed rule 
change from interested persons.

I. Self-Regulatory Organization’s 
Statement of the Terms of Substance of 
the Proposed Rule Change

PSDTC is proposing to amend its 
Rules by adding a new Section 3 to 
PSDTC Rule 4. The proposed new 
section will codify PSDTC's procedures 
for processing complete and partial 
redemptions of PSDTC-eligible 
securities, and define the limitations on 
PSDTC’s liability for missed calls and 
redemptions, as described in greater 
detail in Item 11(A) below.

II. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change

In its filing with the Commission, the 
self-regulatory organization included 
statements concerning the purpose of 
and basis for the proposed rule change 
and discussed any comments it received 
on the proposed rule change. The text of 
these statements may be examined at 
the places specified in Item IV below/. 
The self-regulatory organization has 
prepared summaries, set forth in 
sections (A), (B) and (C) below, of the 
most significant aspects of such 
statements.
(A) Self-Regulatory Organization’s 
Statement o f the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change

The proposed rule change will add 
Section 3 to PSDTC Rule 4, and codify 
PSDTC’s procedures with respect to 
complete and partial redemptions of 
PSDTC-eligible securities.

If PSDTC holds securities which are 
subject to a partial redemption on the 
date the serial numbers called for

CUSTODY OF (Based on cut-off on day prior to month-end) 
BEARER $1.95 per line item (issue per month)
SECURITIES [$0.01 per CUSIP value on deposit]

Monthly Par Value Fee (Per CUSIP Number): 

Par Value on Deposit

$0-$0.5 billion .................................... ............... ..............................
$0.5 BiIlion-$l Billion .....................................................................
$1 Billion-$5 Billion ........................ ................ .......... ...................
More Than $5 Billion ......................................................................

Fee Per $1000 
of Par Value

$0.012
$0.009
$0.00625
$0.00525
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redemption are published, it will 
allocate securities represented by the 
called certificates to its participants and 
pledgees by a process of random 
selection, based on their respective 
positions in the security as of the close 
of business on the business day 
preceding the publication date, On the 
first business day (or an earlier day 
which may be designated by PSDTC) 
before the date fixed for redemption of 
the called securities, PSDTC will submit 
for redemption all certificates 
representing called securities which are 
then on deposit with it. Redemption 
proceeds will be credited to the 
appropriate accounts in accordance 
with PSDTC’s procedures.

With respect to complete redemptions 
of PSDTC-eligible securities and 
maturities of debt securities, PSDTC will 
submit for redemption or payment* on 
the first business day (or an ealier day 
which may be designated by PSDTC) 
prior to the redemption or maturity date, 
all certificates representing the security 
which are then on deposit with it. 
Proceeds of the redemption or maturity 
will be distributed by PSDTC in 
accordance with its procedures.

Pursuant to proposed section 3(d) of 
PSDTC Rule 4, PSDTC may from time to 
time adopt special procedures for the 
redemption of eligible securities which 
will supersede the procedures set forth 
in the Rules.

Proposed Paragraph (e) of Rule 4, 
section 3, provides that PSDTC’s 
liability will be limited to calls or 
redemptions published in a nationally 
recognized newspaper or service in or in 
such media as PSDTC may specify from 
time to time. Proposed Commentary .01 
defines the sources which PSDTC has 
determined will constitute such 
recognized information sources, for 
purposes of establishing its liability 
under section 3(e); those sources are: the 
Wall Street Journal, Kenney Information 
Service, Financial Information Cards, or 
written notification from the issuer or its 
agent, sent by registered or certified 
mail, return receipt requested, and 
received by PSDTC.

The proposed rule change is intended 
to advise participants of PSDTC’s 
procedures for processing full and 
partial redemptions of eligible securities 
and to define the limitations on PSDTC’s 
liability for missed calls and 
redemptions. The proposed rule change 
is consistent with section 17A(b)(3)(F) of 
the Act, in that it is designed to promote 
the prompt and accurate clearance and 
settlement of securities transactions and 
to facilitate the safeguarding of 
securities and funds which are in the 
custody or control of PSDTC or for 
which it is responsible.

(B) Self-Regulatory Organization’s 
Statement on Burden on Competition

The proposed rule change will not 
have any impact on competition.
(C) Self-Regulatory Organization’s 
Statement on Comments on the 
Proposed Rule Change Received from 
Members, Participants or Others

Comments on the proposed rule 
change were neither solicited nor 
received.
III. Date of Effectiveness of the 
Proposed Rule Change and Time Period 
for Commission Action

Within 35 days of the date of 
publication of this notice in the Federal 
Register or within such longer period (i) 
as the Commission may designate up to 
90 days of such date if it finds such 
longer period to be appropriate and 
publishes its reasons for so finding or (ii) 
as to which the self-regulatory 
organization consents, the Commission 
will:

(A) By order approve such proposed 
rule change, or

(B) Institute proceedings to determine 
whether the proposed rule change 
should be disapproved.
IV. Solicitation of Comments

Interested persons are invited to 
submit written data, views and 
arguments concerning the foregoing. 
Persons making written submissions 
should file six copies thereof with the 
Secretary, Securities and Exchange 
Commission, 450 Fifth Street, NW., 
Washington, DC 20549. Copies of the 
submission, all subsequent amendments, 
all written statements with respect to 
the proposed rule change that are filed 
with the Commission, and all written 
communications relating to the proposed 
rule change between the Commission 
and any person, other than those that 
may be withheld from the public in 
accordance with the provisions of 5 
U.S.C. 552, will be available for 
inspection and copying in the 
Commission’s Public Reference Section, 
450 Fifth Street, NW., Washington, DC 
20549. Copies of such filing will also be 
available for inspection and copying at 
the principal office of the above- 
mentioned self-regulatory organization. 
All submissions should refer to the file 
number in the caption above and should 
be submitted by January 27,1986.

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority.

Dated: December 30,1985.
[FR Doc. 86-208 Filed 1-3-86; 8:45 am]
BILLING CODE 8010-01-M

SMALL BUSINESS ADMINISTRATION

[L ic e n s e  No. 0 6 / 0 6 -0 2 5 2 ]

Richardson Capital Corp.; License 
Surrender

Notice is hereby given that 
Richardson Capital Corporation, 12700 
Park Central Drive, Dallas, Texas 75251, 
has surrendered its license to operate as 
a small business investment company 
under the Small Business Investment 
Act of 1958, as amended (the Act). 
Richardson Capital Corporation was 
licensed by the Small Business 
Administration on October 26,1982. 
Under the authority vested by the Act 
and pursuant to the regulations 
promulgated thereunder, the surrender 
of the license was accepted on 
December 18,1985, and accordingly, all 
rights privileges, and franchises derived 
therefrom have been terminated.
(Catalpg of Federal Domestic Assistance 
Program No. 59.011, Small Business 
Investment Companies)

Dated: December 24,1985.
Robert G. Lineberry,
Deputy Associate Administrator for  
Investment.
[FR Doc. 86-123 Filed 1-3-86; 8:45 am]
BILLING CODE 8025-01-M

[L ic e n s e  No. 0 6 / 1 0 -0 0 0 4 ]

Texas Capital Corp.; Filing of 
Application for Transfer of Ownership 
and Control

Notice is hereby given that an 
application has been filed with the 
Small Business Administration (SBA), 
pursuant to § 107.601 of the Regulations 
governing small business investment 
companies (13 CFR 107.601 (1985)) for 
transfer of ownership and control of 
Texas Capital Corporation (TCC), 1341 
W. Mockingbird Lane, Suite 1250 East, 
Dallas, Texas 75247, a Federal License 
under the Small Business Investment 
Act of 1958 (the Act), as amended (15 
U.S.C. 661 et seq.J The proposed 
transfer of ownership and control of 
TCC, which was licensed September 25, 
1959, is subject to the prior written 
approval of SBA.

TCC is a subsidiary of Telecom 
Corporation. The transfer of control 
arises because of the acquisition of 21.1 
percent of the outstanding common 
stock of Telecom by Mr. Thomas M. 
Gaubert, Box 189A Westmoreland, De 
Soto, Texas 75115. His ownership will 
represent a controlling interest in 
Telecom. As a result of the transfer, the 
officers and directors of TCC will be:
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Name Title
Indirect
owner.

ship
(pet)

David L.
Hager*

1
W.
Schumann. 

Thomas M. 21.1
Gaubert* 

David G.
Franklin. 

Larry T.
Marek. 

Tom L.
Beecroft.

'(view officers and directors.

Notice is given that any person may, 
not later than 15 days from the date of 
publication of this Notice, submit 
written comments on the proposed 
transfer of ownership and control to the 
Deputy Associate Administrator for 
Investment, Small Business 
Administration, 1441 “L” Street, NW„ 
Washington, D.C. 20416.

A copy of this Notice will be 
published in a newspaper of general 
circulation in Dallas, Texas.
(Catalog of Federal Domestic Assistance 
Program No. 59.011, Small Business 
Investment Companies)

Dated: December 24,1985.
Robert G. Lineberry,
Deputy Associate Administrator for  
Investment.
[FR Doc. 86-124 Filed 1-3-86; 8:45 am]
BILLING CODE 8025-01-M

Small Business Investment Company; 
Maximum Annual Cost of Money to 
Small Business Concerns

13 CFR 107.302 (a) and (b) limit the 
maximum annual Cost of Money (as 
defined in 13 CFR 107.3) that may be 
imposed upon a Small Concern in 
connection with Financing by means of 
Loans or through the purchase of Debt 
Securities. The cited regulation 
incorporates the term “FFB Rate”, which 
is defined elsewhere in 13 CFR Section
107.3 in terms that require SBA to 
publish, from time to time, the rate 
charged by the Federal Financing Bank 
on ten-year debentures sold by 
Licensees to the Bank. Notice of this rate 
is generally published each month.

Accordingly, Licensees are hereby 
notified that effective January 1,1985, 
and until further notice, the FFB Rate to 
be used for computation of maximum 
cost of money pursuant to 13 CFR 
107.302 (a) and (b) is 9.615% per annum.

13 CFR 107.302 does not supersede or 
preempt any applicable law imposing an 
interest ceiling lower than the ceiling 
imposed by its own terms. Attention is 
directed to section 308(i) of the Small 
Business Investment Act, as amended 
by section 524 of Pub. L. 96-221, March 
31,1980 (94 Stat. 161), to that law’s 
Federal override of State usury ceilings, 
and to its forfeiture and penalty 
provisions.

Dated: December 11,1985.
John L. Werner,
Director, Office o f Investment.
[FR Doc. 86-122 Filed 1-3-86; 8:45 am]
BILLING CODE 8025-01-M

DEPARTMENT OF TRANSPORTATION

Agreements Filed; During the Week 
Ending December 20,1985

Answers may be filed within 21 days 
from the date of filing.

Proposed
Date filed Docket No. Parties Subject effective

date

12/18/85 43667 Members Passen- 1/1/86
of ger
Inter- Agencv
national Pro-
Air
Trans
port
Asso
ciation

gram

12/18/85 43671 Members North 4/1/86
of Atlantic
Inter- Canada-
national Europe
Air
Trans
port
Asso
ciation

Fares

12/18/85 43674 R- Members Compos- 4/1/86
1—R-25 Of ite

Inter- Pas-
national senger
Air Resolu-
Trans
port
Asso
ciation

tions

12/18/85 43676 Members Europe 1/1/86
of Middle
Inter- East
national
Air
Trans
port
Asso
ciation

Fares

12/18/85 43677 Members Amend- 1/1/86
of ing
Inter- TC2
national Cargo
Air
Trans
port
Asso
ciation

Rates

Proposed
Date filed Docket No. . Parties Subject effective

date

12/19/86 43680 Members GIT 4/1/86
of Fares
Inter- from
national Japan
Air to
Trans- South
port East
Asso
ciation

Asia

12/19/85 43681 Members TC2 1/1/86
of Europe
Inter- Pas-
national senger
Air Tariff
Trans- Coordi-
port nating
Asso- Confer-
dation ence

Geneva
12/19/85 43682 R- Members Rounding 1/1/86

1—R-2 of off of
Inter- Brazil-
national ian
Air Cru-
Trans
port
Asso
ciation

zeiro

Phyllis T. Kaylor,
Chief, Documentary Services Division. 
[FR Doc. 86-144 Filed 1-3-86; 8:45 am] 
BILLING CODE 4910-62-M

Agreements Filed During the Week 
Ending December 27,1985

Answers may be filed within 21 days 
from the date of filing.

Date filed Docket
No. Parties Subject

Proposed
effective

date

12/27/85 43691 Members South 12/30/85
of Africa to
Interna- Europe
tional Cargo
Air
Trans-

Rates.

port
Associa-
tion.

12/27/85 43692 Members Add 12/30/85
of Nigeria
Interna- to North
tional Atlantic
Air
Trans
port
Associa
tion.

Cargo.

12/27/85 43693 Members Cargo 12/30/85
of Rates
Interna- Yugo-
tional slavia to
Air
Trans
port
Associa
tion.

U.S.S.R..

Phyllis T. Kaylor,
Chief, Documentary Services Division. 
[FR Doc. 86-153 Filed 1-3-86; 8:45 am]
BILLING CODE 4910-62-M
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DEPARTMENT OF TRANSPORTATION

Applications for Certificates of Public Convenience and Necessity and Foreign Air Carrier Permits; Week Ended
December 27, 1985

Subpart Q Applications
The due date for answers, conforming application, or motions to modify scope are set forth below for each application. 

Following the answer period DOT may process the application by expedited procedures. Such procedures may consist of the 
adoption of a show-cause order, a tentative order, or in appropriate cases a final order without further proceedings.

Date filed Docket
No. Description

Dec. 12, 1985-.... 43688 Pan American World Airways, Inc., c/o David M. O’Connor, Suite 901, 1660 L Street, NW„ Washington, DC, 20036.
Application of Pan American World Airways, Inc., pursuant to Section 401 of the Act and Subpart Q of the Regulations requests an amendment to its 

certificate of public convenience and necessity for Route 136 to provide daily roundtrip Miami-Puerto Plata service via the Turks and Caicos, effective on or 
about February 15, 1986, and will add daily roundtrip New York-Puerto Plata service on April 27, 1986.

Conforming Applications, Motions to Modify Scope and Answers may be filed by January 24, 1986.

Phyllis T. Kaylor,
Chief Documentary Services Division. 
[FR Doc. 86-152 Filed 1-3-86; 8:45 am] 
BILLING CODE 4910-62-M

Applications for Certificates of Public 
Convenience and Necessity and 
Foreign Air Carrier Permits; Week 
Ended December 20,1985

Subpart Q Applications 
The due date for answers, conforming

application, or motions to modify scope 
are set forth below for each application. 
Following the answer period DOT may 
process the application by expedited 
procedures. Such procedures may

consist of the adoption of a show-cause 
order, a tentative order, or in 
appropriate cases a final order without 
further proceedings.

Date filed Docket
No. Description

Dec. 20, 1985...... 43683 Ceskoslovenske Aerolinie, c/o Allan 1 Mendelsohn, Ward & Mendelsohn, 1100 - 17th Street NW., Suite 900, Washington, DC 20036.
Application of Ceskoslovenske Aerolinie pursuant to Section 402 of the Act and Subpart Q of the Regulations request amendment and/or renewal or 

continuation of its Foreign Air Carrier Permit so as to permit it to continue its on-going operations in scheduled foreign air transporation between the United 
States of America and the Czechoslovak Socialist Republic.

Answers may be filed by January 17, 1986.
Dec. 19, 1985...... 42061 Malaysian Airline System Berhad, c/o James L. DevaH, Zuckert, Scoutt, Rasenberger & Johnson, 888 Seventeenth Street, NW., Washington, DC 20006. 

Amendment No. 1 to the Application of Malaysian Airline System Berhad requests a foreign air carrier permit to engage in scheduled foreign air transportation 
of persons, property and marl on the following route: Between a point or points in Malaysia and the terminal point Los Angeles, California, via the 
intermediate point Tokoyo, Japan, with local traffic rights betwen Los Angeles and Tokyo in both directions.

Answers may be filled by January 16, 1985.

Phyllis T. Kaylor,
Chief Documentary Services Division 
[FR Doc. 86-143 Filed 1-3-86; 8:45 am] 
BILLING CODE 4910-62-M

[O rder 8 5 - 1 2 - 8 1 ;  D o ck e t 4 3 3 0 7 ]

Love Field Amendment Proceeding

a g e n c y : Department of Transportation. 
a c t io n : Notice of Order (8 5 -1 2 -8 1 )  
Docket 43307.

SUMMARY: Section 29 of the 
International Air Transportation 
Competition Act of 1979 (“IATCA”) 
restricts interstate service at Love Field, 
Texas. In response to a request for an 
informal enforcement investigation filed 
with the Department’s Office of 
Aviation Enforcement and Proceedings, 
the Department solicited comments on

the proper interpretation of section 29. 
Order 85-7-65 (July 26,1985). A proposal 
by Continental Airlines to start service 
between Love Field and Houston, Texas, 
and the opposition of various persons to 
this service prompted the request for 
comments.

Based on its review of the comments 
and other relevant materials, including 
the Amendment’s legislative history, the 
Department has decided that: (1) 
Continental’s proposed service between 
Love Field and Houston, Texas, does not 
violate the Love Field Amendment; (2) 
the Amendment does not apply to flights 
by intrastate carriers or intrastate 
service by "air carriers”; (3) upon the 
request of passengers, Continental or its 
agents may sell “double tickets” to 
passengers continuing on a different 
aircraft and flight beyond an authorized 
destination from Love Field; (4) 
however, neither Continental nor its

agents may list in any manner, including 
a computer reservation system, a flight 
from Love Field as a "connection” to a 
point beyond the Love Field authorized 
service area; (5) Delta, or any other 
airline, may list in its computer 
reservation system flights from Love 
Field by a certificated carrier using 
small aircraft in the same manner as 
commuter carrier flights; and (6) carriers 
may provide service between Love Field 
and other points within the state of 
Texas so long as they do not use this 
service to avoid the Love Field 
Amendment’s restrictions on interstate 
air service.
FOR FURTHER INFORMATION CONTACT: 
Barry L. Molar, Office of Litigation (C- 
30, Room 4102), or Joseph A. Brooks, 
Office of Aviation Enforcement and 
Proceedings (C-70, Room 4116), U.S. 
Department of Transportation, 400
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Seventh St. SW., Washington, DC 20590, 
(202) 426-4731, 426-7631. 
SUPPLEMENTARY INFORMATION: The 
complete text of Order 85-12-81 is 
available for inspection from our 
Documentary Services Division (Room 
4107) at the above address.

Dated: December 31,1985.
Matthew V. Scocozza,
Assistant Secretary for Policy and 
International Affairs.
[FR Doc. 86-151 Filed 1-3-86; 8:45 am]
BILLING CODE 4910-62-M

[D o c k e t 4 3 6 5 7 ]

State of Arizona; 55 MPH Speed Limit 
Compliance Proceeding; 
Postponement of Prehearing 
Conference

Served December 30,1985.

Pursuant to a request by the State of 
Arizona to which the FHWA/NHTSA 
Litigation Staff does not object the 
Prehearing Conference in this 
proceeding set for January 8,1986 (50 FR 
52401) is postponed to January 23,1986 
at 10:00 a.m. (local time), in Room 5332, 
Nassif Building, 400 7th Street, SW., 
Washington, D.C., before the 
undersigned administrative law judge.

Dated at Washington, DC, December 30, 
1985.
William A. Kane, Jr.,
Administrative Law fudge.
[FR Doc. 86-142 Filed 1-3-86; 8:45 am]
BILLING CODE 4910-62-M

Federal Aviation Administration

Advisory Circular 25.812-1; Floor 
Proximity Emergency Escape Path 
Marking

a g e n c y : Federal Aviation 
Administration (FAA), DOT. 
a c t io n : Notice of issuance of advisory 
circular.

s u m m a r y : This notice announces the 
issuance of Advisory Circular (AC) 
25.812-1, Floor Proximity Emergency 
Escape Path Marking, which provides 
guidance for use in demonstrating 
compliance with the provisions of 
§ 25.812(e) of the Federal Aviation 
Regulations (FAR) (14 CFR 25.812(e)), 
which sets forth the airworthiness 
standards for floor proximity emergency 
escape path markings. Section 121.310 of 
the FAR, (14 CFR 121.310), requires that 
transport airplanes type certificated 
after January 1,1958, and operating 
under Part 121 (air carrier) of the FAR 
be equipped with a system meeting

these requirements by November 26, 
1986. *
DATE: Advisory Circular 25.812-1 was 
issued by the Transport Airplane 
Certification Directorate in Seattle, 
Washington, on September 30,1985.

How to obtain copies: A copy of AC 
25.812-1 may be obtained by writing to 
the U.S. Department of Transportation, 
M-494.3, Subsequent Distribution Unit, 
Washington, DC, 20590.

Issued in Seattle, Washington, on 
December 20,1985.
Leroy A. Keith,
Manager, Aircraft Certification Division, 
North west Mountain Region.
[FR Doc. 86-118 Filed 1-3-86; 8:45 am] 
BILLING CODE 4910-13-M

Advisory Circulars; Small Airplanes
AGENCY: Federal Aviation 
Administration (FAA), DOT. 
a c t io n : Publication of Advisory 
Circulars; Part 23 Airplanes.

Su m m a r y : The purpose of this notice is 
to advise the public of advisory circulars 
(ACs) issued by the Small Airplane 
Directorate since January 1985. These 
ACs, listed below, related to part 3 of 
the Civil Air Regulations (CAR) and/or 
Part 23 of the Federal Aviation 
Regulations (FAR). They were issued to 
inform the aviation public of an 
acceptable means of showing 
compliance to the applicable 
regulations, but the material is neither 
mandatory nor regulatory in nature.
FOR FURTHER INFORMATION CONTACT:
Mr. Joseph Snitkoff, Manager, Policy and 
Guidance Section, ACE-111, Aircraft 
Certification Division, Federal Aviation 
Administration, 601 East 12th Street, 
Kansas City, Missouri 64106;
Commercial Telephone (816) 374-6941. 
or FTS 758-6941.
SUPPLEMENTARY INFORMATION:

Background
These ACs were developed in 

response to the needs identified by the 
FAA Airframe Policy and Program 
Reeview Public Meeting held in Wichita, 
Kansas, on June 8-9,1983; to previously 
issued Technical Assistance and 
Guidance TAG) Letters; to service 
histories; and to a recommendation from 
the National Transportation Safety 
Board (NTSB).

Comments
Interested parties were given the 

opportunity to review and comment on 
each AC during the proposal and 
development phases. Notices were 
published in the Federal Register to

announce the availability of, and 
request written comments to, the draft 
AC. Each comment was reviewed and 
resolved. Appropriate comments were 
incorporated in the AC. Many of the 
recommended changes that were 
adopted corrected minor technical 
problems or clarified existing material.

Withdrawn

Two draft ACs are being withdrawn 
after the notices of availability appeared 
in the Federal Register. Draft AC 20-XX, 
interpretation of Failure for Static Test 
Programs Federal Register Docket No. 
84-10285, Vol. 49, No. 76, 4/18/84, pg. 
15306) is withdrawn as it was 
considered highly controversial. This 
item was discussed in the Part 23 
regulatory review and adverse 
comments were received on this AC 
regarding the general guidance propsed. 
Clarification of this subject will be 
considered as part of the regulatory 
review program. Draft AC 23-XX, 
Material Correction Factors for Type 
Certification of Structure of Small 
Airplanes Federal Register Docket No. 
84-2943, Vol. 49, No. 24, 2/3/84, pg. 4299) 
is withdrawn due to the lack of 
regulatory basis or service history to 
require a material correction factor to be 
applied to structural tests results. This 
item was discussed at the FAA Airframe 
Policy and Program Review Public 
Meeting held in Wichita, Kansas, on 
June 8-9,1983.

Distribution

The published ACs are vailable upon 
request through the U.S. Department of 
Transportation, Subsequent Distribution 
Unit, M-494.3, Washington, DC 20594.

Ad v isory  C ircu la rs  P u blish ed

Subject No. Subject Date Signed

AC 23.959-1.... „... Unusable Fuel Test 
Procedures for 
Small Airplanes.

Jan. 14, 1985.

AC 23.1521-1 ...... Approval of 
Automobile Gasoline 
(Autogas) in Small 
Airplanes in Lieu of 
Aviation Gasoline 
(Avgas).

Jan. 25, 1985.

AC 20-53A........... Protection of Airplane 
— Fuel Systems 

Against Fuel Vapor 
Ignition Due to 
Lightning.

Apr. 12, 1985.

AC 23.955-1......... Substantiating Flow 
Rates and 
Pressures in Fuel 
Systems of Small 
Airplanes.

June 10, 1985.

AC 23.679-1......... Control System Locks... July 25. 1985.
AC 23 -3 ................ Structural 

Substantiation of 
Secondary 
Structures.

Sept. 5, 1985.

AC 23.629-1 A...... Means of Compliance 
with Section 23.629, 
Flutter.

Oct 23, 1985.
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A d v i s o r y  C i r c u l a r s  W i t h d r a w n

Subject No. Subject

AC 20-XX.............. Interpretation of fa ilure for Static Struc
tural Test Programs.

Material Correction Factors for Type Cer
tification of Structure of Small Air
planes.

AC 23-XX ..............

Barry D. C lem ents,

Manager, Aircraft Certification Division, 
[FR Doc. 86-113 Filed 1-3-86; 8:45 am] 
BILUNG CODE 4910-13-M

UNITED STATES INFORMATION 
AGENCY

United States Advisory Commission 
on Public Diplomacy; Meeting

A meeting of the U.S. Advisory 
Commission on Public Diplomacy will 
be held in Greenville, North Carolina 
and Guantanamo Bay Naval Base on 
January 11-12,1986. The Commission

/  Voi. 51, No. 3 / Monday, January

will be briefed on activities at the Voice 
of America’s transmitting site in 
Greenville and the U.S. Naval Base at 
Guantanamo.

If you have any questions about this 
meeting, please call Gloria Kalamets, 
(202) 485-2468.

Dated: December 30,1985.
C h arles N. C an estro ,
Management Analyst, Federal Register 
Liaison.
(FR Doc. 86-137 Filed 1-3-86; 8:45 am]
BILLING CODE 8230-01-M

VETERANS ADMINISTRATION

Station Committee on Educational 
Allowances; Meeting

Notice is hereby given pursuant to 
section V, Review Procedure and 
Hearing Rules, Station Committee on 
Educational Allowances that the hearing 
scheduled for January 22,1986 @  8:30

6, 1986 / Notices

a.m. at the Denver Regional Office for 
Station Committee on Educational 
Allowances, in the Adjudication 
Hearing room, Room 410 of the Denver 
Veterans Administration Regional 
Office, 44 Union Blvd., Denver, Colorado 
80225, to conduct a hearing to determine 
whether Veterans Administration 
benefits for all eligible persons enrolled 
in the Management Trainee Course, 
offered by R & R Printing and 
Bookbinding, 836 N. Institute, Colorado 
Springs, CO, 80909, should be 
discontinued as provided in 38 CFR 
21.4134, because a requirement of the 
law is not being met or a provision of 
the law has been violated. All interested 
persons shall be permitted to attend, 
appear before, or file statements with 
the committee at that time and place.

Dated: December 26,1985.
A . H. Schn eid er,
Acting Director.
[FR. Doc. 86-120 Filed 1-3-86; 8:45 am]
BILLING CODE 8320-21-M
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Sunshine Act Meetings Fed eral R egister 

Voi. 51, No. 3 

Monday, January 6, 1986

This section of the FEDERAL REGISTER 
contains notices of meetings published 
under the “ Government in the Sunshine 
Act" (Pub. L. 94-409) 5 U.S.C. 552b(e)(3).

CONTENTS
. Item

Consumer Product Safety Commission 1, 2 
Pacific Northwest Electric Power and 

Conservation Planning Council.........  3, 4

1
CONSUMER PRODUCT SAFETY  
COMMISSION
TIME a n d  DATE: 9:30 a.m., Wednesday, 
January 8,1986.
LOCATION: Room 456, Westwood 
Towers, 5401 Westbard Avenue, 
Bethesda, Md. 
s t a t u s : Open to the Public.
MATTERS TO BE CONSIDERED:

Budget Discussion
The staff and the Commission will discuss 

issues related to the Commission budgets for 
fiscal years 1986 and 1987.

FOR A RECORDED MESSAGE CONTAINING  
THE LATEST AGENDA INFORMATION, CALL: 
301-492-5709.
CONTACT PERSON FOR ADDITIONAL
in f o r m a t io n : Sheldon D. Butts, Office 
of the Secretary, 5401 Westbard Ave., 
Bethesda, Md. 20207 301-492-6800. 
Sh eld on D. B utts,
Deputy Secretary.
[FR Doc. 86-259 Filed 1-2-86; 2:12 pm]
BILLING CODE 6355-01-M

2
CONSUMER PRODUCT SAFETY  
COMMISSION

TIME AND d a t e : 9:30 a.m., Thursday, 
January 9,1986
LOCATION: Third Floor Hearing Room, 
111118th Street, NW„ Washington, DC. 
STATUS: Open to the Public.
MATTERS TO BE CONSIDERED:

Methylene Chloride
The staff will brief the Commission on the 

staff recommendation of a voluntary program 
to reduce consumer exposure to methylene 
chloride in paint strippers and spray paints.

FOR A RECORDED MESSAGE CONTAINING  
THE LATEST AGENDA INFOMATION, CALL: 
301-492-5709.
CONTACT PERSON FOR ADDITIONAL  
in f o r m a t io n : Sheldon D. Butts, Office 
of the Secretary, 5401 Westbard Ave., 
Bethesda, Md. 20207 301-492-6800. 
Sh eld on  D. B utts,
Deputy Secretary.
[FR Doc. 86-260 Filed 1-2-86; 2:12 pm]
BILUNG CODE 6355-01-M

3
PACIFIC NORTHW EST ELECTRIC POWER 
AND CONSERVATION PLANNING COUNCIL 

TIME AND DATE: 9:00 a.m., January 15-16, 
1986.
PLACE: Council Offices, 850 SW. 
Broadway, Suite 1100, Portland, Oregon. 
s t a t u s : Open.
MATTERS TO BE CONSIDERED:

1. Council Deliberation on Draft Power 
Plan.

2. Public Comment on the Compilation of 
Information on Salmon and Steelhead Losses 
in the Columbia River Basin.

3. Council Business.
4. Public Comment. The record on the draft 

plan closed October 25,1985; therefore, no

public comment can be taken on this subject 
at this meeting.

N ote.—If the Council completes action on 
the Power Plan on January fli-9, or needs 
additional time, this meeting may be 
rescheduled. Please call the Council for the 
status of this meeting.

FOR FURTHER INFORMATION CONTACT: 
Ms. Ruth Curtis (Power Plan issues only) 
or Ms. Bess Atkins (all other issues) at 
(503) 222-5161.
Edw ard Sh eets ,
Executive Director.
[FR Doc. 86-134 Filed 1-2-86; 10:24 am]
BILLING CODE 0000-00-M

4
PACIFIC NORTHWEST ELECTRIC POWER 
AND CONSERVATION PLANNING COUNCIL 

TIME AND DATE: 9:00 a.m., January 8-9, 
1986.
PLACE: Council Offices, 850 SW. 
Broadway, Suite 1100, Portland, Oregon. 
STATUS: Open.
MATTERS TO BE CONSIDERED:

1. Council Deliberation on Draft Power 
Plan,

2. Update on the Council’s Mainstem 
Survival Rulemaking.

3. Council Business.
4. Public Comment. The record on the draft 

plan closed October 25,1985; therefore, no 
public comment can be taken on this subject 
at this meeting.

FOR FURTHER INFORMATION CONTACT: 
Ms. Ruth Curtis (Power Plan issues only) 
or Ms. Bess Atkins (all other issues) at 
(503) 222-5161.
Edw ard Sh eets,
Executive Director.
[FR Doc. 86-167 Filed 1-2-86; 10:23 am]
BILLING CODE 0000-00-M
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ENVIRONMENTAL PROTECTION 
AGENCY

40 CFR Parts 796,797 and 799

[OPTS-42008B; FRL-2946-9]

Unsubstituted Phenylenediamines, 
Proposed Test Rule

a g e n c y : Environmental Protection 
Agency (EPA).
a c t io n : Proposed rule.

s u m m a r y : EPA is proposing a test rule 
under section 4(a) of the Toxic 
Substances Control Act (TSCA) for 
oriAo-phenylenediamine (o-pda; CAS 
No. 95-54-5), meto-phenylenediamine 
(m-pda; CAS No. 108-45-2), and pa ra - 
phenylenediamine (p-pda; CAS No. 106- 
50-3). These three free bases and the 
sulfate salts of m - and p-pda constitute 
five of the 47 phenylenediamines (PDAs) 
designated by the Interagency Testing 
Committee (ITC) in its Sixth Report, 
published in the Federal Register of May 
28,1980 (45 FR 35897), for priority 
consideration for testing under section 4 
of TSCA. This action reflects the 
comments submitted to EPA in response 
to the Advance Notice of Proposed 
Rulemaking (ANPR) on the PDAs 
published in the Federal Register of 
January 8,1982 (47 FR 973). Testing is 
proposed for all three free buses for 
aquatic oxidation rate and toxicity to 
aquatic organisms, m -Pda is also being 
proposed for testing in the D rosoph ila  
Sex-Linked Recessive Lethal (SLRL) test. 
The Agency published its decision not to 
require testing of 34 PDAs in the Federal 
Register of January 30,1985 (50 FR 4267). 
The remaining eight category members 
will be addressed in a separate Federal 
Register document.
d a t e s : Submit written comments on or 
before March 7,1986. Make requests to 
submit oral comments by February 20, 
1986. If requests are made to submit oral 
comments, EPA will hold a public 
meeting on this rule in Washington, D.C. 
For further information on arranging to 
speak at the meeting see Unit VI of this 
preamble.
ADDRESS: Submit written comments in 
triplicate identified by the document 
control number (OPTS-42008B) to:
TSCA Public Information Office (TS- 
793), Office of Pesticides and Toxic 
Substances, Environmental Protection 
Agency, Rm. E-108, 401 M St., SW., 
Washington, DC 20460.

A public version of the administrative 
record supporting this action (with any 
confidential business information 
deleted) is available for inspection at 
the above address from 8 a.m. to 4 p.m.,

Monday through Friday, except legal 
holidays.
FOR FURTHER INFORMATION CONTACT: 
Edward A. Klein, Director, TSCA 
Assistance Office (TS-799), Office of 
Toxic Substances, Environmental 
Protection Agency, Rm. E-543,401 M St., 
SW., Washington, DC 20460, Toll free: 
(800-424-9065), In Washington, DC: 
(554-1404), Outside the U.S.A.: 
(Operator-202-554-1404). 
SUPPLEMENTARY INFORMATION: The 
Agency published in the Federal 
Register of Jan. 30,1985 (50 FR 4267) a 
decision not to require testing of 34 of 
the 47 PDAs. The Agency is now issuing 
a proposed rule under TSCA section 4(a) 
to require testing of o-, m-, and p-pda for 
their chemical fate and environmental 
toxicity and m-pda for mutagenic effects 
and oncogenic effects if triggered by 
mutagenicity test results.

I. Introduction
The Agency published in the Federal 

Register on Jan. 8,1982 (47 FR 973), an 
advancp notice of proposed rulemaking 
(ANPR) for the phenylenediamine (PDA) 
category. The original ITC notice (45 FR 
35897; May 28,1980) proposed that 50 
chemicals be considered for testing 
requirements. In the ANPR, the Agency 
identified 47 individual chemicals 
included within the ITC’s category 
definition after duplicate entries were 
eliminated. Of the original 47 PDAs, 
available information on exposure 
potential and toxicity information for 13 
high-production chemicals appeared 
sufficient to justify testing requirements 
under section 4(a)(1)(A) of TSCA. In 
response to the ANPR, comments were 
received from: E.I. DuPont de Nemours, 
Inc.; The Cosmetic, Toiletry and 
Fragrance Association (CTFA); Cosmair, 
Inc.; Clairol; Natural Resources Defense 
Council; Shell Oil Co.; International 
Isocyanate Institute, Inc.; Allied 
Corporation; American Psychological 
Association; Dow Chemical U.S.A.; and 
the Chemical Manufacturers 
Association. Subsequent to the 
publication of the ANPR, the Agency 
published a TSCA section 8(a) 
manufacturers’ reporting rule (47 FR 
26992; June 22,1982), and a section 8(d) 
health and safety data reporting rule (47 
FR 38780; Sept. 2,1982), which included 
all of the PDA chemicals listed by the 
ITC. The Agency has received and 
reviewed data submitted in compliance 
with these rules. Toxicological data 
were submitted by Eastman Kodak; Olin 
Corporation; Allied Corp.; E.I. DuPont de 
Nemours, Inc.; Air Products; Dow 
Chemical, U.S.A.; Mobay Chemical Co.; 
General Electric; and Monsanto in 
response to the section 8(d) rule.

Upon review of the data submitted by 
industry in response to the section 8(a) 
and 8(d) rules, responses to the ANPR, 
and data available from public sources, 
the Agency has decided to divide the 
original ITC list into three subcategories 
for TSCA section 4 testing 
consideration: (1) Unsubstituted PDAs,
(2) toluenediamines, and (3) “No-test” 
PDAs. The rationales for subdividing the 
category and for not proposing testing 
on subcategory 3 are included in the 
Federal Register Notice published Jan.
30,1985 (50 FR 4267). Testing is being 
proposed in this notice only for those 
chemicals included in subcategory 1. 
Toluenediamines (subcategory 2) will be 
the subject of a separate Federal 
Register document. The present 
document will address only the data 
submitted by DuPont, CTFA, Cosmair, 
Clairol, Shell, and the American 
Psychological Association that 
specifically address the subcategory 1 
chemicals. These comments are 
discussed in Units II B.2 and II C.l and 2 
of this preamble. Use and exposure to 
the PDAs in connection with the hair 
dye industry is not covered by TSCA 
and is therefore not considered in this 
document.

Under section 4(a) of TSCA, the 
Administrator shall by rule require 
testing of a chemical Substance to 
develop appropriate test data if the 
Agency finds that:

(A) (i) the manufacture, distribution in ||§r 
commerce, processing, use, or disposal of a 
chemical substance or mixture, or that any 
combination of such activities, may present 
an unreasonable risk of injury to health or the 
environment,

(ii) there are insufficient data and 
experience upon which the effects of such 
manufacture, distribution in commerce, 
processing, use, or disposal of such substance 
or mixture or of any combination of such 
activities on health or the environment can 
reasonably be determined or predicted, and

(iii) testing of such substance or mixture 
with respect to such effects is necessary to 
develop such data; or

(B) (i) a chemical substance or mixture is or 
will be produced in substantial quantities, 
and (I) it enters or may reasonably be 
anticipated to enter the environment in 
substantial quantities or (II) there is or may 
be significant or substantial human exposure 
to such substance or mixture,

(ii) there are insufficient data and 
experience upon which the effects of the 
manufacture, distribution in commerce, 
processing, use, or disposal of such substance 
or mixture or of any combination of such 
activities on health or the environment can 
reasonably be determined or predicted, and

(iii) testing of such substance or mixture 
with respect to such effects is necessary to 
develop such data.
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In making section 4(a)(1)(A) findings, 
EPA considers both exposure and 
toxicity information to make the finding 
that the chemical may present an 
unreasonable risk. For the second 
finding under section 4(a)(1)(A), EPA 
examines toxicity and fate studies to 
determine whether existing information 
is adequate to reasonably determine or 
predict the effects of human exposure to 
or environmental release of the 
chemical. In making the third finding 
that testing is necessary, EPA considers 
whether any ongoing testing will satisfy 
the information needs for the chemical 
and whether testing which the Agency 
might require would be capable of 
developing the necessary information.

EPA’s approach to determining when 
these findings are appropriately made is 
described in detail in EPA’s first and 
second proposed test rules as published 
in the Federal Register of July 18,1980 
(45 FR 48528) and June 5,1981 (46 FR 
30300). The section 4(a)(1)(A) findings

are discussed in the July 18,1980 and 
June 5,1981 publications, and the 
section 4(a)(1)(B) findings are discussed 
in the June 5,1981 publication.

II. Profile: Unsubstituted PDAS

A. P ro file

1. M anu fac tu re  an d  Use. Three ring- 
unsubstituted PDAs, o-pda (CAS No. 95- 
54-5), /77-pda (CAS No. 108-45-2), and p -  
pda (CAS No. 106-50-3) are being 
proposed for testing under section 
4(a)(1)(A) of TSCA. As mentioned in 
Unit I above, the Agency divided the 
original ITC list into three subcategories. 
Since the Agency expects the salts of 
the unsubstituted PDAs to produce 
substantially the same toxicological 
effects as their respective free bases, it 
included these salts in subcategory 1. 
The salts that are known to have been 
produced and that were cited by the ITC 
include: p-pdaHiSQ» (CAS No. 1624-57- 
75) and m-pda-HkSCU (CAS No. 54-17-

08). Since the toxicological activity of 
these chemicals is expected to be 
equivalent to that of their free bases, the 
discussion on the toxicology and 
proposed testing of the unsubstituted 
PDAs does not distinguish between the 
free bases and their salts. Because the 
free bases and their salts are expected 
to have equivalent toxicological 
properties, manufacturers and 
processors of the salts are considered to 
be under the same TSCA section 4 
testing obligations as the manufacturers 
and processors of the free bases.

As a group, the unsubstituted PDAs 
are solids with melting points ranging 
from 61 to 64 °C for /77-pda to 145 to 147 
°C for p-pda. Their boiling points range 
from 256 to 258 °C for o-pda to 282 to 284 
°C for m-pda (Table 1 below). All three 
isomers are soluble in water, have low 
octanol/water partition coefficients, and 
tend to darken when exposed to light or 
air (Refs, 2 and 27).

Table 1.—Unsubstituted Phenylenediamines: Physical and Chemical Properties®

Compound (CAS No.)

m-pda (108-45-2)............
m-pda-HsSO, (541-70-8)...

' O-pda (95-54-5)...... .........
p -pda (106-50-3).............

O-pda-HjSO, (16245-77-5).

Molecular
weight

Melting 
point (°C)

Boiling 
point (°C) Solubility in water (mg/L) Specific gravity Vapor density 

(air=1) Refractive index

108.15 
206,22
108.15
108.15

206.22

61/64 
b NA 

102/103 
145/147

NA

282/284
NA

256/258
267

NA

351,000 at 25 "C............................. 1.07 (4 °C )................
N A ..............................

1.1389 (5 *C)............
N A ..............................

'1.6339 (57.7 ”C)___
N A..............................

41,500 at 35 °C; 7.3X10 .** 81 * ..... N A .............................. N A ..............................
38,000 at 24 °C; 6.7X106 at 107

°c.
N A.............................. 3.73.................... ........ N A ..............................

N A .............................. N A .............................. N A ..............................

* Source: Ref. 15.
bNA=not applicable, or not available.

Octanol/ 
water 

partition 
coefficient 

(log P)

0.00
NA

0.15
-0.25

NA

E.I. DuPont de Nemours, Inc., is the 
largest manufacturer of all three 
isomers. DuPont reports that until 
recently all three were produced in the 
same “vats” by the batch method. 
Within the past year, all p-pda 
production has been moved to a 
separate plant. The major use patterns 
for the three isomers are quite different; 
however, some of the minor uses 
overlap (Ref. 18).

DuPont (Ref. 18) reports that 1981 
production of p-pda was 5 to 10 million 
pounds. Ninety-one percent was used 
captively, 4 petaent sold to U.S. 
companies, and 5 percent exported. 
DuPont produces all of its p-pda at the 
Pontchartrain Works at La Place, LA. In 
response to the ANPR (47 FR 937), 
DuPont surveyed its p-pda customers. 
Fifty-eight percent responded to the 
survey. Their response accounted for 
138 percent of DuPont’s 1981 sales 
(indicating stockpiling of p-pda). 
DuPont’s customer usage, as a percent 
of total pounds covered in the response, 
was as follows: chemical conversion to 
dyes=17.6 percent, conversion to other

chemicals=5.8 percent, use in industrial 
mixtures=20.6 percent, and resale=56.0 
percent. Mathtech (Ref. 21) estimates 
approximately 8 million pounds of p-pda 
were consumed in the manufacture of 
aramid fibers and rubber and plastic 
antioxidants in 1982. p-Pda and its salts 
are also used in hair dyes, photographic 
dyes, and as antioxidants in cellulose 
ethers and alfalfa meal (Ref. 21). 
Mathtech (Ref. 21) reports p-pda sulfate 
has been manufactured by Jos. H. 
Lowenstein and Sons, Inc. at a level of
100,000 lbs/yr.

//7-Pda is produced in the U.S. only by 
DuPont (Refs. 18 and 22). From 10 to 20 
million pounds were produced in 1981 
for use as an intermediate in the 
production of aramid fibers and as a dye 
intermediate (Refs. 18 and 21). DuPont 
reports 76 percent of /77-pda was used 
captively, 12 percent produced for 
domestic sales, and 12 percent for 
export (Ref. 18). Forty-eight percent of 
DuPont’s customers, representing 91 
percent of total 1981 sales, indicate the 
following use pattern: chemical 
conversion to polymers=17.6 percent, to

dyes=40.8 percent, to other=8.3 
percent; use in industrial mixtures=23.2 
percent; consumer use mixtures=0.3 
percent; resale=0.8 percent; and 
unreported uses=9.0 percent. Jos H. 
Lowenstein produces approximately
50,000 lbs of /27-pda sulfate annually for 
use as an intermediate (Ref. 21). The 
U.S. Department of Commerce reported 
that 80,200 pounds of /27-pda were 
imported in 1983 (Ref. 21).

o-Pda is produced by three companies 
(Ref. 22): DuPont, Chambers Works 
Plant, at Deepwater, N.J.; Toms River 
Chemical Corp. (a subsidiary of Ciba- 
Geigy Corp.); and Sherwin-Williams Co. 
From 1 to 10 million pounds were 
produced in 1981 (Refs. 18 and 21). The 
U.S. Department of Commerce reported 
that 22,500 pounds of o-pda were 
imported in 1983 (Ref. 21). DuPont 
reports that 74.4 percent of its 1981 
production of o-pda was used captively 
as an intermediate for fungicide 
production (Refs. 18 and 21), 1.9 percent 
for U.S. merchant sales, 5.4 percent for 
export sales, and 18.4 percent for 
inventory.
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Four of DuPont’s six 1981 customers, 
accounting for 138 percent of DuPont’s 
1981 sales (indicating stockpiling) 
reported that the total o-pda poundage 
was used as follows: 11.5 percent for 
conversion to dyes, 58.5 percent for 
conversion to other products, 30.2 
percent in mixtures (unspecified), and 
less than 0.1 percent for resale. Toms 
River uses o-pda captively to produce 
certain vat dyes, and Sherwin-William 
has used o-pda as an intermediate in the 
manufacture of the corrosion inhibitor 
benzotriazole (Ref. 21). Additional 
details of manufacture and use patterns 
appear in both DuPont’s submission 
(Ref. 18) and Mathtech’s support 
document (Ref. 21).

2. Exposure and release. DuPont (Ref. 
18) reported that DuPont employees with 
potential exposure to the three diamines 
total fewer than 450 people. A common 
work force of 125 people is associated 
with the manufacture of o- and m-pda at 
the Chambers Works plant in 
Deepwater, NJ.

DuPont’s response to the ANPR also 
states that the 59 customers responding 
to DuPont’s survey reported that a total 
of 817 people are potentially exposed to 
one or more of the three isomers as a . 
result of their use. Workplace air 
monitoring data indicated levels of 0.01-
0.03 mg/m3 for the manufacturing phase. 
Users of /77-and p-pda reported exposure 
levels from “nil” to 1.5 mg/m3. However, 
one user of /77-pda provided an 
unsubstantiated estimate for shipping
handling exposure of 50 mg/m3. Both 
DuPont and its customers reported that 
protective clothing, goggles, and face 
masks are worn during the handling of 
all three isomers (Ref. 18). However, the 
Agency notes that worker hygiene 
procedures can vary widely throughout 
the industry and believes that some 
workers may be exposed to PDAs during 
the manufacture and use of these 
chemicals.

From the confidential business 
information submitted to EPA in 
response to the TSCA section 8(a) rule 
(47 FR 26992) and the section 4(a) ANPR 
(47 FR 973) on the PDAs, over several 
hundred thousand pounds of 
unsubstituted PDAs are estimated to 
enter sewage treatment plants (Ref. 18). 
EPA predicts that levels of o-pda and m- 
pda as high as 0.036 mg/L and 0.066 mg/ 
L, respectively, may be reached in the 
receiving streams as a result of effluent 
discharge (Refs. 17 and 22). DuPont 
reports that the p-pda waste from the 
Pontchartrain Plant is incinerated (Ref. 
18). The likelihood of p-pda entering 
ambient waters from its manufacture is 
low. However, EPA believes that p-pda 
may enter ambient waters as a result of

its use at levels w hich approach those 
predicted for o-pda and /7 7 -pda.

B. Proposed Rule
On the basis of its evaluation, as 

described in this proposed rule, EPA is 
proposing mutagenicity testing #  
requirements for /n-pda with the 
capacity to trigger a mouse specific- 
locus assay and an oncogenicity test. 
The Agency is also proposing 
requirements for o-, m-, and p-pda for 
determining aquatic oxidation rate and 
aquatic toxicity to algae, invertebrates, 
and fish with the capacity to trigger 
chronic testing in aquatic organisms. 
Both groups of testing are proposed 
under the authority of TSCA section 
4(a)(1)(A).

1 . Health effects findings. EPA is 
basing its proposed health effects testing 
of zrr-pda on a finding that the 
manufacturing, processing, and use of 
m-pda may present an unreasonable risk 
of mutagenic effects because (1) as 
many as 1,000 workers involved in the 
manufacture, processing, and use of m- 
pda are potentially exposed dermally to 
rn-pda in the workplace; (2) available 
data suggest that m-pda may pose a 
mutagenic hazard but are insufficient to 
characterize the hazard; and (3) testing 
is necessary to characterize the 
mutagenic potential of 777-pda.

EPA finds there are insufficient 
animal or human data to reasonably 
determine or predict the gene mutation 
potential of /77-pda. The finding of “may 
present an unreasonable risk” of gene 
mutation is based in part upon the 
positive Ames assay for /77-pda (Ref. 11) 
and a report that 2,4-toluenediamine 
(2,4-tda), an analog, is positive in the 
Drosophila  sex-linked recessive lethal 
(SLRL) assay (Ref. 19). While p-pda has 
been shown to be negative in the SLRL 
(Ref. 5), comparative studies of 
mutagenic activity in Salm onella 
typhimurium  showed 777-pda to be the 
most potent mutagen of 11 aromatic 
amines tested, including 2,4- 
diaminotoluene, 2,4- 
diaminoethylbenzene, 2,4-diamino 
isopropylbenzene, and 2,4-diamino-n- 
butylbenzene (Ref. 23); m-pda also was 
found to be a more potent mutagen than 
o-pda, p-pda or 16 other hair dye 
components (Ref. 11). While suggesting 
that it may be a mutagen, the existing 
data do not adequately characterize the 
gene mutation potential for 777-pda. 
Therefore, EPA finds that testing /77-pda 
is necessary and is proposing that it be 
tested in the SLRL assay. If the SLRL is 
positive, the Agency is proposing a 
mouse specific locus test for m-pda.

The Agency is not proposing the other 
health effects tests that the ITC 
recommended at this time. EPA is not

requiring oncogenicity testing for p- and 
o-pda because they have been 
adequately characterized for this effect 
(Refs. 7,10, and 24). If the SLRL assay is 
positive, /77-pda is being proposed for * 
oncogenicity testing. Weisburger (Ref. 
20) and Weisburger et al. (Ref. 7) judged 
/77-pda to be a negative oncogen in rats 
and mice in a 78-week study. Male and 
female mice were fed rn-pda at 2,000 and
4,000 mg/kg in the diet, and male rats 
were fed 1,000 and 2,000 mg/kg. Twenty- 
five animals were used at each dose for 
each sex (Refs. 7 and 20). Holland et al. 
(Ref. 12) applied a total of 3 and 0.6 mg/ 
week zn-pda to male and female mice for 
24 mo. The dose was equally distributed 
on three separate days per week and 
sample size included 80 C3 and 40 B6 
strains of mice. An initial range-finding 
experiment to determine sensitivity to 
/77-pda involved topical application to 5 
animals, 5 days/week for 2 weeks. The 
high dose used in the chronic test was 
the maximum tolerated dose determined 
in the rangefinding test. Skin tumors did 
not develop in either strain over the 24 
mo. study. Examination of the internal 
organs of the animals used in the range
finding test and at the termination of the 
24 mo. experiment showed pale swollen 
livers and kidneys, and tumor 
incidences very similar to those 
observed for the acetone controls, 
respectively. Since EPA considers the 25 
animals per group too few for evaluating 
oncogenic potential in a negative study, 
and only three applications per week 
also too few for evaluating a negative 
study, currently available oncogenicity 
data for rn-pda cannot be considered 
adequate. If the SLRL assay on /77-pda is 
positive, a dermal oncogenicity test will 
be required, rn-pda is undergoing a 2- 
year chronic test by Japanese 
researchers (Ref. 31). However, neither 
test protocols nor results are available 
for this study at this time. Should data 
become available from the Japanese 
study that provide an adequate basis for 
evaluating /77-pda’s oncogenic potential, 
EPA will withdraw the oncogenicity 
testing requirement for this substance.

The scheme for triggering higher-tier 
mutagenicity and oncogenicity testing 
has been proposed for the cresols (48 FR 
31812; July 11,1983) and the C9 aromatic 
hydrocarbons (48 FR 23088; May 23,
1983). The rationale of the tier-testing 
scheme is set forth in the support 
documents for those rulemakings, which 
are included in the record for this 
proceeding. Although the testing scheme 
has been modified for the unsubstituted 
PDAs, the basis for the triggering to 
higher tier mutagenicity testing and an 
oncogenicity bioassay is the same. The 
Agency has received and evaluated
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comments on these notices and has 
published the results of its review in the 
C9 aromatic hydrocarbons final rule (50 
FR 20662; May 17,1985).

Teratogenicity testing is not being 
proposed for o-, m-, or p-pda. EPA finds 
that both 727-pda and p-pda have been 
adequately characterized as 
nonteratogenic (Refs. 9,13, and 14). 
Although o-pda has not been tested, it is 
not being proposed for teratogenicity 
testing because there are no indications 
that o-pda may present a risk of causing 
teratogenic effects.

EPA is not proposing reproductive 
effects testing. As part of the Agency’s 
effort to obtain the most complete data 
base for potential toxicological effects of 
the PDA category, public comment was 
solicited on the potential reproductive 
effects of PDAs. No data were received 
in response to the ITC report, the ANPR, 
or section'8(d) rule that generated 
concern for potential reproductive 
effects. The data from both the public 
literature and section 8(d) data are 
supplied in the docket [OPTS-42008B] 
for the unsubstituted 
phenylenediamines.

EPA is not proposing that the 
unsubstituted PDAs be tested for 
potential chronic effects on blood 
chemistry and neurotoxicity. The ITC 
based its recommendation on a study by 
Hanzlik (Ref. 28), which reported that 
unspecified doses of 727-pda and p-pda 
caused convulsions in four mammalian 
species and neuromuscular effects in 
frogs. In addition, Kiese et al. (Ref. 33) 
reported that 727-pda (1.5 gm) applied to 
the skin of dogs was absorbed rapidly 
into the blood. Within 1 hr after 
application, /n-pda reached a blood level 
which was maintained throughout the 3- 
hr experiment. 727-Pda was undetected in 
the blood three hours after it had been 
washed from the skin. When 727-pda was 
injected intravenously (6 mg) into dogs, 
ferrihemoglobin concentration increased 
2 hrs after the injection and reached its 
peak concentration of 30 percent of the 
blood pigment within 5 hours. The 
animals with 77?-pda applied to the skin 
produced ferrihemoglobin between 3 
and 4 hours after application and also 
reached a peak concentration of 
ferrihemoglobin of nearly 30 percent 
within 5 hours (Ref. 33). EPA was also 
concerned that the potential formation 
of methemoglobin resulting from 
exposure to PDAs may produce chronic 
neurological effects (Ref. 29). DuPont 
has submitted data which show the 
absence of any cases of blood oxygen 
saturation of less than 90 percent in 
workers who had worked with PDAs for 
more than 10 years and which support a 
conclusion of no significant

methemoglobin formation. DuPont also 
reports that clinical symptoms of 
neurotoxicity were not observed in the 
same workers (Ref. 30). It seems unlikely 
that chronic testing in the area of blood 
chemistry and neurological effects will 
result in a different risk management 
approach than careful control of 
exposures to levels at which 
methemoglobin formation does not 
occur. Consequently, additional chronic 
testing for PDA effects on the blood or 
nervous systems is not being proposed.

Epidemiology studies are not being 
proposed for the unsubstituted PDAs. 
The ANPR (47 FR 973) requested 
detailed exposure information on 
individual PDAs, including the 
following: numbers of workers at 
manufacturing, processing, and use sites 
actually involved with PDAs; use 
patterns; and potential exposure of 
workers, consumers, and the general 
public from TSCA-related sources. No 
data were received which identified 
persons who were exposed only to 
PDAs. Because persons potentially 
exposed to the unsubstituted PDAs are 
also potentially exposed to other 
chemicals, and because the population 
of potentially exposed workers is too 
small to permit a study of adequate 
power, epidemiological study 
requirements cannot be justified at this 
time.

2. Environmental effects findings. EPA 
finds that m-, p-, and o-pda may present 
an unreasonable risk of injury to the 
aquatic environment because (1) 
concentrations of unsubstituted PDAs in 
the aquatic environment could reach 
levels which may be harmful to aquatic 
organisms; (2) there are insufficient data 
to characterize potential acute or 
chronic toxicity to aquatic organisms; 
and (3) testing is necessary to 
characterize the toxicity of 
unsubstituted PDAs to the aquatic 
organisms.

a. Environmental toxicity. The finding 
of “may present an unreasonable risk” 
of aquatic toxicity is based in part upon 
p-pda testing in goldfish (Carassius 
auratus) and in Himedaka (Oryzias 
latipes). In goldfish the approximate 
lethal dose has been reported as 5.74 
mg/L (Ref. 4), and the median tolerance 
limits in Himedaka are 25 and 20 mg/L 
for 24 and 48 hours, respectively (Ref. 
25).

Toluenediamines (unspecified 
isomers) produced lethal effects in 
Daphnia at 2 to 5 mg/L (Ref. 26). The 
same study also demonstrated that a 
dose of 60 mg/L was lethal to ostracods 
In 8 days, but a dose of 30 mg/L was not 
lethal in 10 days; while a dose of 500 
mg/L was lethal to guppies in 0.5 to 5

days, but a dose of 200 mg/L was not 
lethal to the fish. The data presented in 
the above-named studies represent 
either insufficient numbers of animals 
(Refs. 4 and 25) or insufficient detail 
(Ref. 26) from which to judge adequately 
the reliability of the data. EPA has 
received preliminary data from Dupont 
on the toxicity of the unsubstituted 
PDAs to fathead minnow and Daphnia 
(Ref. 16). These data indicate the three 
isomers differ in toxicity: p-pda being 
the most toxic to both species, o-pda 
being intermediately toxic, and 727-pda, 
being the least toxic. Since these data 
are incomplete, the Agency is awaiting 
receipt of the final data before making a 
judgement on data adequacy. 
Additionally, the potential chronic 
effects of PDAs on aquatic organisms 
have not been characterized. There are 
no data on the effects of the PDAs on 
aquatic flora. Therefore, EPA finds that 
aquatic toxicity testing of all three 
unsubstituted PDAs is necessary to 
characterize adequately their potential 
toxicity to aquatic organisms.

b. Environmental fate. The finding of 
“may present an unreasonable risk” to 
aquatic organisms is also based in part 
upon the chemical properties of the 
unsubstituted PDAs. EPA is aware that 
the unsubstituted PDAs are unstable at 
room temperature and that they oxidize 
fairly rapidly under normal 
environmental conditions. Dupont (Ref. 
18) reported that in a laboratory feeding 
study, only 75 percent of the originally 
introduced concentration of o-pda could 
be recovered from the feed after 24 
hours and only 50 percent after 7 days, 
presumably because of air oxidation. 
Pitter (Ref. 3) found that activated 
sludge biodegraded p-, m-, and o-pda to 
80, 60, and 33 percent, respectively, of 
their original concentrations within 120 
hours (5 days). The monomethyl PDA,
2,4-toluenediamine, was biodegraded by 
activated sludge from petrochemical 
industrial waste water in 4 hours (Ref. 
1). These data suggest that, although 
significant degradation does occur, the 
unsubstituted PDAs may remain in 
ambient waters long enough to be toxic 
to aquatic organisms. EPA predicts 
oxidation to be4he route of removal 
from these waters. Since aquatic 
oxidation rate data are unavailable for 
the unsubstituted PDAs, EPA finds that 
they are insufficiently characterized for 
their fate in the environment. Hence, 
EPA finds that aquatic oxidation rate 
testing is necessary to characterize the 
environmental fate of 0-, m-, and p-pda 
adequately. EPA is proposing that this 
testing be conducted according to the 
indirect photoreaetion test standard 
proposed under 40 CFR 796.3765 which
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appears in this issue of the Federal 
Register.

3. Summary o f proposed testing. The 
ITC recommendations and EPA’s 
proposed tests are summarized in Table 
2  below.

Table 2.—Testing of Unsubstituted PDA’s

Test
ITC

recommen
dation1

ANPR
consider

ation'
EPA

proposal

Carcinogenicity.............. X X /n-pdaJ
Mutagenicity................... X X m- pda'
Teratogenicity................ X X
Epidemiological

studies.
X X

Environmental fate 
and toxicity.

X X o-,m-p-
pda5

Neurotoxicity * ............... X X
Chronic Toxicity 23........
Reproductive Effects....

X X
X

1 The ITC recommended that the untested and inadequate
ly tested category members be tested for these effects.

2 The ITC included neurotoxic and chronic effects under 
the heading "Other Toxic Effects."

3 Chronic toxic.ity includes potential effects of the isomers 
on blood chemistry, particularly the formation of methemoqlo- 
bin.

'/77-Pda , will be tested in the Drosophila sex-linked 
recessive lethal (SLRL) assay. Positive results in this test will 
require the mouse specific-locus test and carcinogenicity 
bioassay.

5 All three isomers will be initially tested for aquatic oxida
tion rate and acute effects in algae, invertebrates, and fish. 
The results from these four tests will be evaluated to 
determine the need for additional chronic testing in aquatic 
animals.

C. Proposed Testing

1 . Health effects. EPA believes that in 
order to characterize the mutagenic 
potential of m-pda adequately, this 
isomer should be tested in the 
Drosophila SLRL assay. The current 
EPA guidelines suggest that the test 
substance be administered in water. 
However, m-pda is potentially unstable 
in water. Therefore, EPA is proposing to 
require that the route of administration 
for the SLRL assay be through injection 
of m-pda into the Drosophila  (see Unit 
II.I.3. below). If the SLRL assay is 
positive, two additional tests shall be 
done: the mouse specific locus test and 
an oncogenicity test.

2 . Environmental fate and effects. The 
PDAs shall be tested for their potential 
chemical fate and effects in aquatic 
ecosystems using an indirect 
photoreaction study and a minimum of 
three aquatic toxicity tests for each PDA 
isomer. The indirect photoreaction study 
shall be carried out using the guideline 
proposed in 40 CFR Part 796.3765. This 
Guideline requires that the test 
substance be exposed in both pure 
water and synthetic natural water to 
natural sunlight for defined periods of 
time, based on a screening test. Because 
of the design of this test, the experiment 
must be conducted outdoors. The test 
will provide a half-life value [tVz) for 
indirect aquatic photoreaction for each 
isomer; the Wz values will be part of the 
decision logic for determining the need 
foi chronic aquatic testing, as described 
below.

The aquatic organism testing shall 
begin with an acute flow-through fish 
toxicity test in rainbow trout (Salmo 
gairdneri), a flow-through test in the 
water flea (Daphnia magna), and an 
alga (Selenastrum capricornutum) acute 
toxicity test. The flow-through tests are 
required because the PDAs are expected 
to be unstable in water. These systems 
will permit a more consistent exposure 
to the test substances. The Agency is 
proposing that additional chronic 
aquatic toxicity testing be conducted if 
concerns for chronic effects is triggered 
by the acute toxicity studies. These 
chronic test shall include a fish early life 
cycle test and an invertebrate life cycle 
test. Results obtained from the indirect 
photoreaction study will be entered into 
an isomer-specific regression equation 
describing predicted environmental 
concentration (PECs) as a'function of 
time (Refs. 6  and 8 ). A set of tVz's and 
the corresponding PEG’S generated by 
EXAMS 2  modeling (Ref. 32) provided 
the basis for each regression equation 
(o-pda: PECc= 0.3629+1.0468 log tVz: m- 
pda: PECm= 0.6830+1.9702 log tVz: ppda: 
PEC„=0.0085 +  0.0024 log tVz) where 
PEC is the predicted concentration in 
ppb and tVfe is the half-life for oxidation 
(i.e., indirected photoreaction) 
expressed in minutes (Refs. 6  and 8 ). 
These PEC’s will be compared to the 
acute toxicity data to determine the 
need to develop additional acute or 
chronic data. Since the unsubstituted 
PDAs are not expected to 
bioconcentrate, the results from the 
indirect photoreaction study alone are 
sufficient to calculate the PEC.

The decision logic for determining the 
potential for chronic effects involves 
application of uncertainty factors to the 
PEC and comparison of the result to the 
data generated from the acute toxicity 
tests (figure 1 ). It is proposed that if the 
fish and aquatic invertebrate LC50 

values are both equal to or greater than
1,000 X PEC for any PDA isomer, no 
additional aquatic toxicity testing need 
be conducted for that isomer. The 
criterion of 1,000 X is the uncertainty 
factor used to relate acute toxicity and 
environmental concentrations. It is a 
product of three uncertainty factors: (1 )
A factor for extrapolating from an 
insensitive to a sensitive species for 
acute toxicity, (2 ) a factor for 
extrapolating from acute to chronic 
toxicity, and (3) a factor for 
extrapolating from chronic laboratory 
toxicity, to field or in situ  toxicity.

If the rainbow trout or Daphnia acute 
LC50 is 100-1,000 X PEC for a given PDA 
isomer, then additional acute aquatic 
vertebrate or invertebrate (as indicated) 
toxicity data must be developed for the 
isomer. At least two additional

freshwater fish species or two 
additional invertebrate species must be 
tested to determine if there are more 
sensitive species than the Daphnia or 
rainbow trout. If the additional acute 
LC50 values also fall in the range 1 0 0 -
1 ,0 0 0  X PEC then no additional aquatic 
toxicity testing will be necessary. The 
rational for this decision is that if, after 
testing at least three species, the lowest 
LC50 is more than 1 0 0 X the PEC, the 
likelihood of producing chronic effects 
in these or another species at 
concentrations at or below the PEC is 
small. The criterion of 1 0 0 X is the 
product of two uncertainty factors: (1 ) A 
factor for extrapolating from acute to 
chronic toxicity and (2 ) a factor for 
extrapolating from chronic laboratory 
toxicity to field toxicity.

EPA is proposing that if the LC50 for 
any fish or aquatic invertebrate is less 
than or equal to 1 0 0  X PEC then data on 
chronic effects and sensitive life stages 
must be developed on one fish and/or 
one invertebrate species for which 
acceptable protocols have been 
published.

The unsubstituted PDAs are expected 
to enter freshwater environments; 
therefore, it is proposed that the fish and 
invertebrate species used for chronic 
testing will be the moat sensitive 
vertebrate and invertebrate freshwater 
species tested to this point in the testing 
scheme. However, the state of 
technology for both acute an chronic 
testing of freshwater vertebrates and 
invertebrates is limited. The initial 
species selected for testing the 
unsubstituted pdas (rainbow trout and 
Daphnia) are species for which both 
acute and chronic protocols have been 
developed. Chronic toxicity protocols 
have also been developed for freshwater 
fish species Pim ephales prom elas and 
Salvelinus fontinalis and the freshwater 
invertebrate species Gammarus 
pseudolim neaus. EPA proposes to 
require chronic testing of rainbow trout 
and/or Daphnia if the trigger criteria are 
met unless a second round of acute 
toxicity testing is triggered and one of 
the species in that round is the most 
acutely sensitive species which triggers 
chronic testing.

If chronic testing is triggered, the 
Agency will conduct a program review 
after the chronic data have been 
received to evaluate the need for 
additional aquatic toxicity testing. This 
review may lead to the Agency’s 
requiring additional acute and chronic 
aquatic toxicity testing in order to 
establish the data base necessary for 
water quality control actions.
BILLING CODE 6560-50-M



Federal Register / Vol. 51,‘No. 3 / Monday, January 6 ,1 9 8 6  / Proposed Rules 477

Figure Is Environmental Effects Testing Scheme 
for Unsubstituted Phenylenediamines

Acute Toxicity 
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* In this scheme, three fish and two aquatic invertebrate acutes 
could be conducted for each isomer without testing for chronic 
effects.

** Chronic testing shall be done in .the most sensitive species 
for which a protocol has been published.
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D. Test Substance
The major end use for all three PDAs 

is a synthesis intermediates. However, a 
small percentage of each isomer is 
purified for other purposes. Laboratory 
grades of o-, m-, and p-pda are available 
at 98-percent purity, and the NCI 
bioassays have been conducted with 99- 
percent pure PDAs. EPA is proposing 
that the test substances for both the 
SLRL and the chemical fate and 
environmental toxicity testing consist of 
the free bases of o-, m-, and p-pda and 
that these substances be at least 98 
percent pure. Because the hydrochloride 
or sulfate salts of m-pda are more stable 
than the free bases, they may be used in 
the oncogenicity test if such a test is 
triggered by positive results of the SLRL 
assay. In this case, the purity of the test 
substance must also be at least 98 
percent.

E. Persons Required To Test
Section 4(b)(3)(B) of TSCA specifies 

that the activities for which the Agency 
makes section 4(a) findings 
(manufacturing, processing, distribution 
in commerce, use and/or disposal) 
determine who bears, the responsibility 
for testing. Manufacturers are required 
to test if the findings are based on the 
manufacturing ("manufacture” is 
defined in section 3(7) of TSCA to 
include "import”). Processors are 
required to test if the findings are based 
on processing. Both manufacturers and 
processors are required to test if the 
exposures giving rise to the potential 
risk occur during use, distribution, or 
disposal. Because EPA has found that 
manufacture, processing, and use of 
unsubstituted phenylenediamines o-, m-, 
and p-pda give rise to exposures that 
may lead to unreasonable risks, EPA is 
proposing that persons who 
manufacture or process, or who intend 
to manufacture or process, any of these 
chemicals at any time from the effective 
date of this test rule to the end of the 
reimbursement period be subject to the 
rule for environmental fate and effects 
testing (see Unit II.C.2. above.) Persons 
manufacturing or processing or 
intending to manufacture or process m- 
pda will be subject to the health effects 
testing portion of this rule (see Unit 
II.C.l. above). The end of the 
reimbursement period ordinarily will be 
5 years after the submission of the last 
final report required under the test rule. 
EPA expects that manufacturers will 
conduct testing and that processors will 
ordinarily be exempted from testing.

Because TSCA contains provisions to 
avoid duplicative testing, not every 
person subject to this rule must 
individually conduct testing. Section

4(b)(3)(A) of TSCA provides that EPA 
may permit two'or more manufacturers 
or processors who are subject to the rule 
to designate one such person or a 
qualified third person to conduct the 

- tests and submit data on their behalf. 
Section 4(c) provides that any person 
required to test may apply to EPA for an 
exemption from that requirement.

F. Approach to Adoption o f Test Rules
In December 1983 the Natural 

Resources Defense Council (NRDC) and 
the Industrial Union Department of the 
American Federation of Labor-Congress 
of Industrial Organizations (AFL-CIO) 
filed an action under TSCA section 20, 
which challenged, among other things, 
EPA’s two-phase process for finalizing 
TSCA section 4 rules. Iirun August 23, 
1984 Opinion and Order, the Court found 
that use of the two-phase rulemaking 
process was permissible. However, the 
Court also held that the Agency was 
subject to a standard of promulgating 
test rules within a reasonable time. 
[N RDC and A L F -C IO  v. EPA, 595 F. 
Supp. 1255 (S.D.N.Y. 1984).] Subsequent 
to the issuance of that Opinion, the 
Agency submitted papers to the Court 
which indicated that, in order to 
expedite the test rule development 
process, EPA would utilize a single
phase rulemaking process for most test 
rules. The Agency also indicated that 
EPA would publicly announce this 
policy in the first test rule proposal to be 
published in the spring of 1985. 
(Declaration of Don R. Clay, at 12 
(September 24,1984).) A detailed 
discussion of EPA’s proposed approach 
to single-phase rulemaking was 
published in the Federal Register of May
17,1985 (50 FR 20652), Test Rule 
Development and Exemption 
Procedures, and in the Bisphenol A 
Proposed Test Rule (50 FR 20691).
G. Reporting Requirements

EPA is proposing that all data 
developed under this rule be reported in 
accordance with the final TSCA Good 
Laboratory Practice (GLP) Standards (40 
CFR Part 792).

EPA is required by TSCA section 
4(b)(1)(C) to specify the time period 
during which persons subject to a test 
rule must submit test data.

The oxidation rate test is designed to 
take no longer than 3 to 4 weeks to 
complete. In order to permit adequate 
preparatory and analytical time, the 
Agency is proposing that the final report 
for the indirect photoreaction study be 
submitted no later than 8 months after 
the effective date of the final rule. 
Quarterly reports will be required for 
the oxidation rate test.

The final report for the SLRL assay 
shall be submitted to EPA no later than 
1 year after the effective date of the final 
rule. If the SLRL assay is positive, the 
final report for the mouse specific locus 
test shall be submitted to EPA no later 
than 2 years after the effective date of 
the final rule, and if triggered, the final 
report for the oncogenicity test shall be 
submitted 5 years after the effective 
date of the final rule. Quarterly reports 
will be required for the SLRL assay, the 
mouse specific locus test, and 
oncogenicity testing.

The final report for the acute aquatic 
testing shall be submitted to EPA no 
later than 1 year after the effective date 
of the final rule. If chronic testing is 
triggered by the acute toxicity data, the 
final chronic test report shall be 
submitted no later than 2 years after the 
effective date of the final rule. Quarterly 
reports will be required for the acute 
and chronic tests.

TSCA section 14(b)(l)(A)(ii) governs 
Agency disclosure of all test data 
submitted pursuant to section 4 of 
TSCA. Upon receipt of data required by 
the final rule, the Agency will publish a 
notice of receipt in the Federal Register 
as required by section 4(d). Test data 
received pursuant to the final rule will 
be made available for public inspection 
by any person except in those cases 
where the Agency determines that 
confidential treatment must be accorded 
pursuant to section 14(b) of TSCA.

H. Enforcement Provisions
Section 15(1) of TSCA makes it 

unlawful for any person to fail or refuse 
to comply with any rule or order issued 
under section 4. Section 15(3) of TSCA 
makes it unlawful for any person to fail 
or refuse to (1) establish or maintain 
records; (2) submit reports, notices, or 
other information; or (3) permit access to 
or copying of records required by the 
Act or any regulation or rule issued 
under TSCA. The Agency considers that 
failure to comply with any aspect of a 
section 4 rule or the submission of 
invalid data would be a violation of 
section 15 of TSCA.

Additionally, TSCA section 15(4) 
makes it unlawful for any person to fail 
or refuse to permit entry or inspection as 
required by section 11. Section 11 
applies to any “establishment, facility, 
or other premises in which chemical 
substances or mixtures are 
manufactured, processed, stored, or held 
before or after their distribution in 
commerce. . . .” The Agency considers 
a testing facility to be a place where the 
chemical is held or stored, and 
therefore, subject to inspection. 
Laboratory audits/inspections will be
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periodically conducted in accordance 
with the authority and procedures 
outlined in TSCA section 11 by 
authorized representatives of the EPA 
for the purpose of determining 
compliance with this rule. These 
inspections may be conducted for 
purposes which include verification that 
testing has begun, that schedules are 
being met, that reports accurately reflect 
the underlying raw data and 
interpretation and evaluations thereof, 
and that the studies are being conducted 
according to TSCA Good Laboratory 
Practice Standards and the test 
standards.^

EPA’s authority to inspect a testing 
facility also derives from section 4(b)(1) 
of TSCA, which directs EPA to 
promulgate standards for the 
development of test data. These 
standards are defined in section 3(12)(B) 
of TSCA to include those requirements 
necessary to ensure that data developed 
under testing rules are reliable and 
adequate, and such other requirements 
as are necessary to provide such 
assurance. The Agency maintains that 
laboratory inspections are necessary to 
provide this assurance.

Violators of TSCA are subject to 
criminal and civil liability. Persons who 
submit materially misleading or false 
information in connection with the 
requirement of any provision of this rule 
may be subject to to penalties which 
may be calculated as if they had never 
submitted their data. Under the penalty 
provision of section 16 of TSCA, any 
person who violates section 15 could be 
subject to a civil penalty of up to $25,000 
per day for each violation. Each day of 
operation in violation may constitute a 
separate violation. This provision would 
be applicable primarily to 
manufacturers or processors that fail to 
submit a letter of intent or an exemption 
request and that continue manufacturing 
or processing after the deadlines for 
such submissions. Knowing or willful 
violations could lead to the imposition 
of criminal penalties of up to $25,000 for 
each day of violation and imprisonment 
for up to 1 year. In determining the 
amount of penalty, EPA will take into 
account the seriousness of the violation 
and the degree of culpability of the 
violator as well as all the other factors 
listed in section 16 of TSCA. Other 
remedies are available to EPA under 
sections 7 and 17 of TSCA, such as 
seeking an injunction to restrain 
violations of TSCA section 4.

Individuals, as well as corporations, 
could be subject to enforcement actions. 
Sections 15 and 16 of TSCA apply to 
“any person” who violates various 
provisions of TSCA. EPA may, at its

discretion, proceed against individuals 
as well as companies. In particular, this 
includes individual who report false 
information or who cause it to be 
reported. In addition, the submission of 
false, fictitious, or fraudulent statements 
is a violation under 18 U.S.C 1001.

/. Issues
1. The Agency solicits comments on 

its proposed deadlines for submitting 
data required by this rule.

2. The aquatic toxicity testing requires 
that freshwater fish species be used.
The primary site for potential 
manufacturing-related release of 
unsubstituted PDAs is into the brackish 
Delaware River. Sites of release from 
use of the unsubstituted PDAs are 
predicted to be freshwater lakes and 
streams. The Agency solicits comments 
on the appropriateness of using 
freshwater species rather than brackfish 
water species.

3. The most toxic unsubstituted PDA 
isomer has been suggested by industry 
as a potential representative isomer for 
testing in the chronic aquatic effects 
tests if the results of the acute testing of 
all three isomers are the same. Acute 
testing results would be considered the 
same if they differed by no more than a 
factor of 5 among the three 
unsubstituted PDAs (the Agency 
considers fivefold difference as the 
acceptable difference between 
laboratories for a given study). Industry 
suggests that if the results from the 
acute tests are similar, testing of a single 
isomer should provide an adequate 
indication of the chronic aquatic effects 
of the unsubstituted PDAs. The Agency 
solicits comments on the use of a 
representative unsubstituted PDA 
isomer as an appropriate representative 
for environmental effects testing and on 
the appropriateness of the fivefold 
criterion to define similar toxicities.

4. EPA anticipates that the 
unsubstituted PDAs will partition into 
the aquatic environment. The decision 
criteria used to select the toxic 
concentrations of unsubstituted PDA 
isomers in acute tests which would 
trigger either additional acute toxicity 
testing or chronic testing or cause 
testing to cease involve balancing the 
PEC’s against LC5o’s via various 
uncertainty factors. The Agency is 
proposing that LCso’s which are greater 
than 1,000 x PEC require no additional 
testing. If the LCso values are greater 
than 100 and less than or equal to 1000 x 
PEC, additional acute toxicity testing is 
conducted. If the LCso values are less 
than or equal to 100 x PEC, testing for 
chronic effects is automatically 
triggered. The Agency solicits comments 
on both the uncertainty factors being

used in this rule and the validity of their 
use in automatically triggering chronic 
testing in aquatic organisms.

5. Oncogenicity testing for m-pda is 
being proposed if the results of the 
Drosophila sex-linked recessive lethal 
assay (SLRL) are positive. The Agency 
solicits any comments as to the 
appropriateness of the Drosophila SLRL 
as a screen for oncogenicity testing of 
m-pda and the recommendations of any 
alternative screening tests for this 
substance.

6. If an oncogenicity study is triggered, 
EPA is proposing that the route of 
administration be dermal, since the 
primary route of exposure to m-pda is 
predicted to the dermal. However, the 
oncogenicity studies on both o- and p- 
pda were feeding studies and m-pda is 
unstable in air. Consequently, oral 
administration of m-pda may provide 
data which is more comparable to the o- 
and p-pda data and may also provide 
more control over the dose being 
administered to the animals. The 
Agency solicits comments on whether 
oral or dermal administration of /n-pda 
during the oncogenicity test would be 
more appropriate.

III. Economic Analysis of Proposed Rule
To evaluate the potential economic 

impact of test rules, EPA has adopted a 
two-stage approach. All candidates for 
test rules go through a Level I analysis 
that consists of evaluating each 
chemical, or chemical group, on four 
prinicpal market characteristics: (1)
Price sensitivity of demand, (2) industry 
cost characteristics, (3) industry 
structure, and (4) market expectations. 
The results of the Level I analysis for 
unsubstituted phenylenediamines, along 
with a consideration of the cost of the 
required tests, indicated no significant 
adverse economic impact exists; 
therefore, Level II analysis was not 
needed.

For a more complete and thorough 
discussion of the methodology used to 
conduct the economic analysis of this 
test rule see Economic Impact A nalysis 
for Test Rule for Benzene-Based 
Phenylenediam ines. A  copy of this 
document is available in the public 
record for this rulemaking, docket 
number [OPTS-42008B].

The total costs for health effects and 
environmental effects testing for m-pda 
are estimated to range from $596,781 to 
$1,690,443. The total estimated costs for 
o-pda and p-pda are estimated to range 
from $27,575 to $82,648 for each 
chemical. The estimated costs for o- and 
p-pda is based upon Daphina acute and 
chronic, algal acute, fish acute and 
chronic, and indirect photoreaction
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testing. For zn-pda the estimated cost 
reflects the cost for the Drosophila  SLRL 
assay and the potentially triggered 
mouse specific locus test and 
oncogenicity testing, as well as the 
indirect photoreaction and aquatic 
toxicity testing (Ref. 23).

The annualized test costs (using a cost 
of capital of 25 percent over a period of 
15 years) range from $7,100 to $21,400 
each for o-pda and p-pda, and from 
$154,600 to $437,800 for zn-pda. From 
their estimated production levels, the 
unit costs range from 0.09 to 0.27 cent 
per pound for p-pda, 0.77 to 2.2 cent per 
pound for zn-pda, and 0.10 to 0.31 cent 
per pound for o-pda. In relation to mid- 
1984 posted list prices of $4.00, $2.07, 
and $3.25 per pound for p-pda, zn-pda, 
and o-pda, respectively, these costs are 
equivalent to 0.02 percent to 0.07 percent 
for p-pda, 0.37 percent to 1.1 percent for 
zn-pda, and 0.03 percent to 0.095 percent 
for o-pda.

The Level I economic analysis (Ref.
21) indicates that the potential for 
adverse economic effects due to the 
estimated test costs is low. This 
conclusion is based on the following 
observations: (1) The overall demand for 
these compounds appears relatively 
inelastic due to the lack of direct or 
comparable end product substitutes: (2) 
the market expectations for these 
chemicals are very favorable due to the 
high growth potential of various end 
products, e.g., the aramid fibers, Kevlar® 
and Nomex®, and the corrosion 
inhibitor, benzotriazole; (3) producers of 
unsubstituted phenylenediamines tend 
to serve different markets and therefore 
do not compete directly among 
themselves; and (4) the estimated unit 
test costs are very low.

IV. Availability of Test Facilities and 
Personnel

Section 4(b)(1) of TSCA requires EPA 
to consider “the reasonably foreseeable 
availability of the facilities and 
personnel needed to perform the testing 
required under the rule.” Therefore, EPA 
conducted a study to assess the 
availability of test facilities and 
personnel to handle the additional 
demand for testing services created by 
section 4 test rules. Copies of the study, 
“Chemical Testing Industry: Profile of 
Toxicological Testing," can be obtained 
through the National Technical 
Information Service (NTIS), Springfield, 
Virginia (PB 82-140773).

On the basis of this study, the Agency 
believes that there will be available test 
facilities and personnel to perform the 
testing required in this proposed rule.

V. Guidelines and Study Plans
Test methods under new Parts 796, 

797, and 798 were published in the 
Federal Register of September 27,1985 
(50 FR 39252).

On the basis of the findings given 
above for health effects testing (see Unit 
II.C. above), the Agency is proposing 
that zn-pda be tested in the SLRL assay 
in accordance with the procedures given 
in the TSCA Test Guidelines “Sex 
Linked Recessive Lethal Test in 
Drosophila m elanogaster"  (which 
appears at 40 CFR 798.5275). The 
guideline specifies generally accepted 
minimal conditions for obtaining 
reliable data on effects that may cause 
genetic mutation in people expected to 
be exposed to zn-pda. The Agency has 
not received any new data that would 
justify a major reappraisal of the 
guideline. The Agency reviews the 
guidelines once a year according to the 
process described in the Federal 
Register of September 22,1982 (47 FR 
41857) and has found no reason to 
indicate that this guideline needs to be 
modified significantly.

The Agency is also proposing that the 
positive results from the SLRL assay 
trigger additional mutagenicity testing of 
zn-pda in the mouse specific locus test.
A 2-year chronic oncogenicity study 
may also be triggered from the SLRL 
results. In the event that additional 
testing is required, the mouse specific 
locus test shall be conducted in 
accordance with the procedures which 
appear at 40 CFR 798.5200, and the 
chronic, dermal, oncogenicity study in 
accordance with the procedures which 
appear at 40 CFR 798.3320.

On the basis of the findings given 
above for environmental fate and effects 
testing (see Unit II.C. above), the 
Agency is proposing that a base set of 
acute aquatic toxicity testing of o-, zn-, 
and p-pda shall be conducted on (1) the 
freshwater alga, SeJenastrum  
capricornutum, using the TSCA Test 
Guideline entitled “Algal Acute Toxicity 
Test” which appears at 40 CFR 797.1050;
(2) the freshwater invertebrate, Daphnia 
magna,, using the TSCA Test Guideline 
entitled “Daphnid Acute Toxicity Test” 
which appears at 40 CFR 797.1300; and
(3) the freshwater vertebrate, Salm o 
qairdneri (rainbow trout), using the 
TSCA Test Guideline entitled “Fish 
Acute Toxicity Test” which appears at 
40 CFR 797.1400.

The Agency is proposing that 
persistence of the unsubstituted PDAs in 
natural waters be tested in an indirect 
photoreaction test, using the TSCA Test 
Guideline included in the proposed rule 
and entitled “Indirect Photolysis 
Screening Test; Sunlight Photolysis in

Waters Containing Dissolved Humic 
Substances” which appears at 40 CFR 
796.3765 and is published with this 
document. The Indirect Photolysis 
Screening Test is being added to the 
TSCA Guidelines for use in testing the 
unsubstituted pdas. This quideline may 
also be used for other chemicals in the 
future, either as currently stated or in a 
modified form. EPA is proposing that the 
results from the photolysis test be 
entered into the isomer-specific 
regression equation of the predicted 
environmental concentration versus a 
range of half-life values for oxidation 
through indirect photolysis. The half-life 
values were generated by EXAMS 2 
modeling. PEC’s are calculated as 
follows: o-pda: PEC«,=0.3629-F 1.0468 log 
ty2: zn-pda: PECm= 0.6830+1.9702 log ‘/2: 
p-pda: PECp= 0.0085+ 0.0024 log tVz, 
where PEC is the predicted 
concentration in ppb and tV2 is the half- 
life for indirect photolysis expressed in 
minutes. Each PEC will be used to 
determine the need for chronic testing of 
each isomer in aquatic organisms.

If the Daphnia LC is greater 
than 100 X PEC and less than or equal to
1,000 X PEC, additional freshwater 
invertebrate testing is proposed, using 
the Gammarid Acute Toxicity Text 
Guideline included in the proposed rule 
(which appears at 40 CFR 797.1310). The 
Gammarid test is being proposed for 
specific use in testing the unsubstituted 
pdas. This guideline may also be used 
by the Agency in its present form or in a 
modified version in the future. If the 
rainbow trout LCso is greater than 100 X 
PEC and less than or equal to 1,000 X 
PEC, additional acute tests in a 
representative of the Salm onidae and 
another untested fish family are 
proposed using the TSCA guideline 
entitled “Fish Acute Toxicity Test” 
which appears at 40 CFR 797.1400.

The Agency also is proposing that if 
the LCso value from any of the 
vertebrate or invertebrate acute tests is 
equal to or less than 100 X PEC (as 
discussed in Unit II.C.2. above), then 
chronic toxicity tests with the most 
sensitive, (i.e., that with the lowest LC50 
value) vertebrate or invertebrate species 
shall be performed. Where the above 
criteria for chronic testing are met for 
any of the three isomers and for one 
aquatic invertebrate, chronic testing 
shall be conducted with Daphnia using 
the TSCA Test Guideline entitled 
“Daphnid Chronic Toxicity Test” which 
appears at 40 CFR 797.1330 if Daphnia is 
the mo're sensitive invertebrate species. 
If Gammarus is the more sensitive 
invertebrate species, testing shall be 
performed on Gammarus using the 
chronic toxicity testing method of
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Sanders et al. (Ref. 34) The Agency 
believes this chronic toxicity test 
methodology specifies the minimal 
conditions for acceptable investigation 
of the chronic behavior of the 
unsubstituted PDAs in G am m arus. If 
chronic testing is triggered in fish, EPA 
is proposing the test species be fathead 
minnow if the fathead minnow is the 
most sensitive verterbrate species or 
rainbow trout or brook trout, if one of 
these species of fish demonstrates more 
sensitivity to the PDAs than the fathead 
minnow. The Agency is proposing that 
chronic testing be done using TSCA Test 
Guideline, which apears at 40 CFR 
797.1600, entitled “Fish Early Life Stage 
Toxicity Test,” for all three species.

The Agency is proposing that the 
above-referenced TSCA Environmental 
Effects Test Guidelines and other cited 
methods be considered the test 
standards for the purposes of the 
proposed tests for PDAs. The TSCA 
guidelines for aquatic toxicity testing 
specify generally accepted minimal 
conditions for determining aquatic plant 
and animal toxicities for substances like 
unsubstituted PDAs. The Agency’s 
review of the guidelines, which occurs 
yearly according to the process 
described at 47 FR 41857 (September 22, 
1982), has found no reason to suspect 
that these protocols need to be modified.

EPA intends to propose shortly in a 
separate Federal Register notice, certain 
revisions to the health and 
environmental effects and chemical fate 
TSCA Test Guidelines to provide more 
explicit guidance on the necessary 
minimum elements for each study. In 
addition, these revisions will avoid 
repetitive chemical-by-chemical changes 
to the guidelines in their adoption as test 
standards for chemical-specific test 
rules. EPA is proposing that these 
modifications be adopted in the test 
standards for PDAs.
VI. Public Meetings

If persons indicate to EPA that they 
wish to present comments on this 
proposed rule to EPA officials who are 
directly responsible for developing the 
rule and supporting analyses, EPA will 
hold a public meeting in Washington,
D.C. This meeting will be scheduled 
after the deadline for submission of 
written comments, so that issues raised 
in the written comments can be 
discussed by EPA and the public 
commenters. Information on the exact 
time and place of the meeting will be 
available from the TSCA Assistance 
Office. Toll Free: (800-424-9065). In 
Washington, D.C.: (554-1404). Outside 
the U.S.A.: (Operator-202-554-1404).

Persons who wish to attend or present 
comments at the meeting should call the

TSCA Assistance Office by February 20, 
1986. While the meeting will be open to 
the public, active participation will be 
limited to those persons who have 
arranged to present comments and to 
designated EPA participants. Attendees 
should call the TSCA Assistance Office 
before making travel plans because the 
meeting will not be held if members of 
the public do not indicate they wish to 
make oral comments.

Should a meeting be held, the Agency 
will transcribe the meeting and include 
the written transcript in the public 
record. Participants are invited, but not 
required, to submit copies ol; their 
statements prior to or on the day of the 
meeting. All such written materials will 
become part of EPA’s record for this 
rulemaking.

VII. Public Record
EPA has established a public record 

for this rulemaking [docket number 
OPTS-42008B). This record includes the 
basic information considered by the 
Agency in developing this proposal and 
appropriate Federal Register notices.
The Agency will supplement the record 
with additional information as it is 
received.

The Record includes the following 
information:
A . Supporting Documentation

(1) Federal Register notices pertaining 
to this rule consisting of:

(a) Notice of proposed rule on 
unsubstituted phenylenediamines.

(b) Notice containing the ITC 
designation of the phenylenediamines 
category to the Priority List (45 FR 35897; 
May 28,1980).

(c) Notices relating to EPA’s health 
effects test guidelines and TSCA Good

♦Laboratory Practice Standards (48 FR 
53922; November 29,1983).

(d) Notice of final rule on test rule 
development and exemption policy and 
procedures (49 FR 39774; October 10,
1984) .

(e) Notice of interim final rule on test 
rule development and exemption 
procedures (50 FR 20652; May 17,1985).

(f) Notice of final rule on data 
reimbursement policy and procedures 
(48 FR 31786; July 11,1983).

(g) Advance Notice of Proposed 
Rulemaking for the phenylenediamines 
(47 FR 973; January 8,1982).

(h) Notice of Agency decision not 
require to testing of certain 
phenylenediamines (50 FR 4267; January 
30,1985).

(i) Toxic Substances Control Act Test 
Guidelines (50 FR 39252; September 27,
1985) .

(j) Federal Register [Reserved TSCA 
Guidelines Revision]

(2) Support Documents: consisting of:
(a) Economic analysis support 

document.
(b) Ethyltoluene and 

Trimethylbenzene C9 aromatic 
hydrocarbons technical support 
document.

(c) Cresols support documents.
(3) Communications before proposal 

consisting of:
(a) Written public and intra-agency or 

interagency memoranda and comments.
(b) Records of telephone 

conversations.
(c) Records or minutes of informal 

meetings.
(d) Reports—published and 

unpublished factual materials.
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Confidential business information 
(CBI), while part of the record, is not 
available for public review. A public 
version of the record from which CBI 
has been deleted is available for 
inspection in the OPTS Reading Room, 
Rm. E-107,401 M St., SW., Washington, 
DC., from 8 a.m. to 4 p.m., Monday 
through Friday, except legal holidays.
VIII. Other Regulatory Requirements

A. E xecu tive  O rd e r 12291

Under Executive Order 12291, EPA 
must judge whether a regulation is 
“Major” and therefore subject to the 
requirements of a Regulatory Impact 
Analysis. This test rule is not major 
because it does not meet any of the 
criteria set forth in section 1(b) of the

Order. First, the actual annual cost of all 
the testing proposed for unsubstituted 
phenylenediamines is a maximum of 
$480,878 or less than $1,855,311 over the 
testing and reimbursement period. 
Second, because the cost of the required 
testing will be distributed over a large 
production volume, the rule will have 
only very minor effects on users’ prices 
(less than 0.095 percent of 0-pda, 0.D7 
percent of p-pda, and 1.1 percent for m- 
pda) for these chemicals even if all test 
costs were passed on. Finally, taking 
into account the nature of the market for 
this substance, the low level of costs 
involved, and the expected nature of the 
mechanisms for sharing the costs of the 
required testing, EPA concludes that 
there will be no significant adverse 
economic effects of any type as a result 
of this rule.

This proposed regulation was 
submitted to the Office of Management 
and Budget (OMB) for review as 
required by Executive Order 12291. Any 
comments received from OMB are 
included in the Public Record for this 
rulemaking.

B. R egu la to ry  F le x ib il ity  A c t

Under the Regulatory Flexibility Act, 
(15 U.S.C. 601 et seq., Pub. L. 96-354, 
September 19,1980), EPA is certifying 
that this test rule, if promulgated, will 
not have a significant impact on a 
substantial number of small businesses 
for the following reasons:

1. There are not a significant number 
of small businesses manufacturing 
unsubstituted PDAs.

2. Small processors will not perform 
testing themselves, or participate in the 
organization of the testing efforts.

3. Small processors will experience 
only very minor costs if any in securing 
exemption from testing requirements.

4. Small processors are unlikely to be 
affected by reimbursement 
requirements, and any testing costs 
passed on to small processors through 
price increases will be small.

C. P aperw ork R eduction A c t

The Office of Management and Budget 
(OMB) has approved the information 
collection requirements contained in the 
proposed rule under the provisions of 
the Paperwork Reduction Act of 1980, 44 
U.S.C. 3501 e t seq, and has assigned 
OMB control number 2070-0033. 
Comments on these requirements should 
be submitted to the Office of 
Information and Regulatory Affairs of 
OMB, marked “Attention: Desk Officer 
for EPA.” The final rule package will 
respond to any OMB or public 
comments on the information collection 
requirements.
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List of Subjects in 40 CFR Part 799
Testing, Environmental protection, 

Hazardous substances, Chemicals.
Dated: December 20,1985.

John A. Moore,
Assistant Administrator for Pesticides and 
Toxic Substances.

Therefore, it is proposed that Chapter 
I of Title 40 of the Code of Federal 
Regulations be amended as follows:

PART 796—[AMENDED]
1. In Part 796:
a. The authority citation continues to 

read as follows:
Authority: 15 U.S.C. 2603, 2611, 2625.

b. By adding § 796.3765, to read as 
follows:

§ 796.3765 Indirect Photolysis Screening 
Test: sunlight photolysis in waters 
containing dissolved humic substances.

(a) Introduction. (1) Chemical 
compounds dissolved in natural waters 
are subject to two types of 
photoreaction. In the first case, the 
compound of interest absorbs sunlight 
directly and is transformed to products 
when unstable excited states of the 
molecule decompose. In the second 
case, reaction of dissolved compound is 
the result of chemical or electronic 
excitation transfer from light-absorbing 
humic species in the natural water. In 
contrast to direct photolysis, this 
photoreaction is governed initially by 
the spectroscopic properties of the 
natural water.

(2) In general, both indirect and direct 
processes can proceed simultaneously. 
Under favorable conditions the 
measurement of a photoreaction rate 
constant in sunlight (kpE) in a natural 
water body will yield a net value that is 
the sum of two first-order reaction rate 
constants for the direct (kDE) and 
indirect (kIE) pathways which can be 
expressed by the relationship
Equation 1
kpE = kDE + k|E.
This relationship is obtained when the 
reaction volume is optically thin so that 
a negligible fraction of the incident light 
is absorbed and is sufficiently dilute in 
test chemical: thus the direct and 
indirect photoreaction processes 
become first-order.

(3) In pure water only, direct 
photoreaction is possible, although 
hydrolysis, biotransformation, sorption, 
and volatilization also can decrease the 
concentration of a test chemical. By 
measuring kpE in a natural water and kc® 
in pure water, kIE can be calculated.

(4) Two protocols have been written 
that measure kDE in sunlight or predict

kDE in sunlight from laboratory 
measurements with monochromatic light 
[USEPA (1984) under paragraphs (f) (14) 
and (15) of this section; Mill et al. (1981) 
under paragraph (f)(9) of this section;
Mill et al. (1982) under paragraph (f)(10) 
of this section; Mill et al. (1983) under 
paragraph (f)(ll) of this section]. As a 
preface to die use of the present 
protocol, it is not necessary to know kDE; 
it will be determined under conditions 
that definitively establish whether kIE is 
significant with respect to kDE.

(5) This protocol provides a cost 
effective test method for measuring kjE 
for test chemicals in a natural water 
(synthetic humic water, SHW) derived 
from commercial humic material. It 
describes the preparation and 
standardization of SHW. To implement 
the method, a test chemical is exposed 
to sunlight in round tubes containing 
SHW and tubes containing pure water 
for defined periods of time based on a 
screening test.

(6) To correct for variations in solar 
irradianee during the reaction period, an 
actinometer is simultaneously insolated. 
From these data, an indirect 
photoreaction rate constant is 
calculated that is applicable to clear- 
sky, near.-surface conditions in fresh 
water bodies.

(7) In contrast to kDE, which, once 
measured, can be calculated for 
different seasons and latitudes, kIE only 
applies to the season and latitude for 
which it is determined. This condition 
exists because the solar action spectrum 
for indirect photoreaction in humic- 
containing waters is not generally 
known and would be expected to 
change for different test chemicals. For 
this reason, kpE, which contains kjE, is 
likewise valid only for the experimental 
data and latitude.

(8) The value of kpE represents an 
atypical quantity because kiE will 
change somewhat from water body to 
water body as the amount and quality of 
dissolved aquatic humic substances 
change. Studies have shown, however, 
that for optically-matched natural 
waters, these differences are usually 
within a factor of two [Zepp et al. (1981) 
under paragraph (f)(17) of this section].

(9) This protocol consists of three 
separate phases that should be 
completed in the following order: in 
Phase 1, SHW is prepared and adjusted; 
in Phase 2, the test chemical is 
irradiated in SHW and pure water (PW) 
to obtain approximate sunlight 
photoreaction rate constants and to 
determine whether direct and indirect 
photoprocesses are important; in Phase 
3, the test chemical is again irradiated in 
PW and SHW. To correct for 
photobleaching of SHW and.also solar

irradianee variations, tubes containing 
SHW and actinometer solutions are 
exposed simultaneously'. From these 
data kpE is calculated that is the sum of 
kiE and kDE (equation 1) [Winterle and 
Mill (1985) under paragraph (f)(12) of 
this section].

(b) Phase 1—Preparation and 
standardization o f synthetic natural 
water—(1) Approach, (i) Recent studies 
have demonstrated that natural waters 
can promote the indirect (or sensitized) 
photoreaction of dissolved organic 
chemicals. This reactivity is imparted by 
dissolved organic material (DOM) in the 
form of humic substances. These 
materials absorb sunlight and produce 
reactive intermediates that include 
singlet oxygen (*0 2 ) [Zepp et al. (1977) 
under paragraph (f)(20) of this section, 
Zepp et al. (1981) under paragraph (f){17) 
of this section, Zepp et al. (1981) under 
paragraph (f)(18) of this section, Wolff et 
al. (1981) under paragraph (f)(16) of this 
section, Haag et al. (1984) under 
paragraph (f)(6) of this section, Haag et 
al. (1984) under paragraph (f)(7) of this 
section]; peroxy radicals (RO2 O [Mill et 
al. (1981) under paragraph (f)(9) of this 
section; Mill et al. (1983) under 
paragraph (f)(ll) of this section]; 
hydroxyl radicals (HO) [Mill et al.
(1981) under paragraph (f)(9) of this 
section, Draper and Crosby (1981,1984) 
under paragraphs (f) (4) and (3) of this 
section respectively]; superoxide anion 
(O2O and hydroperoxy radicals (HCb-)- 
[Cooper and Zika (1983) under 
paragraph (f)(1) of this section, Draper 
and Crosby (1983) under paragraph (f)(2) 
of this section]; and triplet excited states 
of the humic substances [Zepp et al. 
(1981) under paragraph (fj(17) of this 
section, Zepp et al. (1985) under 
paragraph (0(21) of this section]. 
Synthetic humic waters, prepared by 
extracting commercial humic or fulvic 
materials with water, photoreact 
similarly to natural waters when 
optically matched [Zepp et al. (1981) 
under paragraphs (0 (17) and (18) of this 
section].

(ii) The indirect photoreactivity of a 
chemical in a natural water will depend 
on its response to these reactive 
intermediates, and possibly others yet 
unknown, as well as the ability of the 
water to generate such species. This 
latter feature will vary from water-to- 
water in an unpredictable way, judged 
by the complexity of the situation.

(iii) The approach to standardizing a 
test for indirect photoreactivity is to use 
a synthetic humic water (SHW) 
prepared by water-extracting 
commercial humic material. This 
material is inexpensive, and available to 
any laboratory, in contrast to a specific
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natural water. The SHW can be diluted 
to a dissolved organic carbon (DOC) 
content and uv-visible absorbance 
typical of most surface fresh waters.

(iv) In recent studies it has been found 
that the reactivity of SHW mixtures 
depends on pH, and also the history of 
sunlight exposure [Mill et al. (1983) 
under paragraph (f)(ll) of this section). 
The SHW solutions initially protobleach 
with a time-dependent rate constant. As 
such, an SHW test system has been 
designed that is buffered to maintain pH 
and is pre-aged in sunlight to produce, 
subsequently, a predictable bleaching 
behavior.

(v) The purpose of Phase 1 is to 
prepare, pre-age, and dilute SHW to a 
standard mixture under defined, 
reproducible conditions.

(2) Procedure, (i) Twenty grams of
Aldrich humic acid is added to a clean 
2-liter Pyrex Erlenmeyer flask. The flask 
is filled with 2 liters of 0.1 percent 
NaOH solution. A stir bar is added to 
the flask, the flask is capped, and the 
solution is stirred for 1 hour at room 
temperature. At the end of this time the 
dark brown supernatant is decanted and 
either filtered through coarse filter paper 
or centrifuged and then filtered through
0.4 jim microfilter. The pH is adjusted to
7.0 with dilute H2SO4 and filter sterilized 
through a 0.2 m filter into a rigorously 
cleaned 2-liter Erlenmeyer flask. This 
mixture contains roughly 60 ppm (DOC) 
and the absorbance (in a 1 cm path 
length cell) is approximately 1.7 at 313 
nm and 0.7 at 370 nm. „

(ii) Pre-aging is accomplished by 
exposing the concentrated solution in 
the 2-liter flask to direct sunlight for 4 
days in early spring or late fall; 3 days in 
late spring, summer, or early fall. At this 
time the absorbance of the solution is 
measured at 370 nm, and a dilution 
factor is calculated to decrease the 
absorbance to 0.50 in a 1 cm path length 
cell. If necessary, the pH is re-adjusted 
to 7.0. Finally, the mixture is brought to 
exact dilution with a precalculated 
volume of reagent-grade water to give a 
final absorbance of 0.500 in a 1-cm path 
length cell at 370 nm. It is tightly capped 
and refrigerated.

(iii) This mixture is SHW stock 
solution. Before use it is diluted 10-fold 
with 0.010 M phosphate buffer to 
produce a pH 7.0 mixture with an 
absorbance of 5.00 x 10 2 at 370 nm, and 
a dissolved organic carbon of about 5 
ppm. Such values are characteristic of 
many surface fresh waters.

(3) Rationale. The foregoing procedure 
is designed to produce a standard 
humic-containing solution that is pH 
controlled, and sufficiently aged that its 
photobleaching first-order rate constant 
is not time dependent. It has been

demonstrated that after 7 days of winter 
sunlight exposure, SHW solutions 
photobleached with a nearly constant 
rate constant [Mill et al. (1983) under 
paragraph (f)(ll) of this section).

(c) Phase 2—Screening test—(1) 
Introduction and purpose, (i) Phase 2 
measurements provide approximate 
solar photolysis rate constants and half- 
lives of test chemicals in pure water 
(PW) and synthetic humic water (SHW). 
If the photoreaction rate in SHW is 
significantly larger that in PW (factor of 
>2X) then the test chemical is subject to 
indirect photoreaction and Phase 3 is 
necessary. Phase 2 data are needed for 
more accurate Phase 3 measurements, 
which require parallel solar irradiation 
of actinometer and test chemical 
solutions. The actinometer composition 
is adjusted according to the results of 
Phase 2 for each chemical, to equalize as 
much as possible photoreaction rate 
constants of chemical in SHW and 
actinometer.

(ii) In Phase 2, sunlight photoreaction 
rate constants are measured in round 
tubes containing SHW and then 
mathematically corrected to a flat water 
surface geometry. These rate constants 
are not corrected to clear-sky 
conditions.

(2) Procedure, (i) Solutions of test 
chemicals should be prepared using 
sterile, air-saturated, 0.010 M, pH 7.0 
phosphate buffer and reagent-grade (or 
purer) chemicals.1 Reaction mixtures 
should be prepared with chemicals at 
concentrations at less than one-half 
their solubility in pure water and at 
concentrations such that, at any 
wavelengths above 290 nm, the 
absorbance in a standard quartz sample 
cell with a 1-cm path length is less than 
0.05. If the chemicals are too insoluble in 
water to permit reasonable handling or 
analytical procedures, 1-volume percent 
acetonitrile may be added to the buffer 
as a cosolvent.

(ii) This solution should be mixed 
9.00:1.00 by volume with PW or SHW 
stock solution to provide working 
solutions. In the case of SHW, it gives a 
ten-fold dilution of SHW stock solution. 
Six-mL aliquots of each working 
solution should then be transferred to 
separate 12 x 100 mm quartz tubes with 
screw tops and tightly sealed with 
Mininert valves.2 Twenty-four tubes are

1 The water should be ASTM Type 1IA, or an 
equivalent grade.

2 Mininert Teflon sampling vials are available 
from Alltech Associates, Inc., 202 Campus Dr., 
Arlington Heights, IL 60004.

required for each chemical solution (12 
samples and 12 dark controls), to give a 
total of 48 tubes.

(iii) The sample tubes are mounted in 
a photolysis rack with the tops facing 
geographically north and inclined 30° 
from the horizontal. The rack should be 
placed outdoors over a black 
background in a location free of 
shadows and excessive reflection.

(iv) Reaction progress should be 
measured with an analytical technique 
that provides a precision of at least ± 5  
percent. High pressure liquid 
chromatography (HPLC) or gas 
chromatograph (GC) have proven to be 
the most general and precise analytical 
techniques.

(v) Sample and control solution 
concentrations áre calculated by 
averaging analytical measurements for 
each solution. Control solutions should 
be analyzed at least twice at zero time 
and at other times to determine whether 
any loss of chemical in controls or 
samples has occurred by some 
adventitious process during the 
experiment.

(vi) Whenever possible the following 
procedures should be completed in 
clear, warm, weather so that solutions 
will photolyze more quickly and not 
freeze.

(A) Starting at noon on day zero, 
expose to sunlight 24 sample tubes 
mounted on the rack described above. 
Tape 24 foil-wrapped controls to the 
bottom of the rack.

(B) Analyze two sample tubes and 
two unexposed controls in PW and 
SHW for chemical at 24 hours. Calculate 
the round tube photolysis rate constants 
(kp)sHw and (kp)w if the percent 
coversions are >20 percent but <80 
percent. The rate constants (kp)SHw and 
(kp)w are calculated, respectively, from 
equations 2 and 3:
Equation 2(kp)sHW =  (l/t)7 n ) C 0/ C t)sH w  (in d ')

Equation 3
(k„)w= (l /t ) /  nlC^/CtJw (in d '1),

Where the subscript identifies a reaction 
in synthetic humic water (SHW) or pure 
water (W); t is the photolysis time in 
calendar days; CQ is the initial molar 
concentration; and Ct is the molar 
concentration in the irradiated tube at t. 
In this case t = l  day.

(C) If less than 20 percent conversion 
occurs in SHW in 1 day, repeat the 
procedure for SHW and PW at 2 days, 4 
days, 8 days, or 16 days, or until 20 
percent conversion is reached. Do not 
extend the experiment past 16 days. If 
less than 20 percent photoreaction 
occurs in SHW at the end of 16 days the
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chemical is “photoinert”. Phase 3 is not 
applicable.

(D) If more than 80 percent 
photoreaction occurs at the end of day 1 
in SHW, repeat the experiment with 
eight each of the remaining foil-wrapped 
PW and SHW controls. Divide these 
sets into four sample tubes each, leaving 
four foil-wrapped controls taped to the 
bottom of the rack.

[1] Expose tubes of chemical in SHW 
and PW to sunlight starting at 0900 
hours and remove one tube and one 
control at i,  2, 4, and 8 hours. Analyze 
all tubes the next day.

[2] Estimate (kp)SHw for the first tube in 
which photoreaction is <20 percent but 
>80 percent. If more than 80 percent 
conversion occurs in the first SHW tube, 
report: “The half-life is less than one 
hour”; and end all testing. The chemical 
is “photolabile.” Phase 3 is  n o t 
app licab le .

[3] The rate constants (kp)SHw and 
(kp)w are calculated from equations 2 
and 3 under paragraph (c)(2)(vi)(B) of 
this section but the time of irradiation 
must be adjusted to reflect the fact that 
day-averaged rate constants are 
approximately one-third of rate 
constants averaged over only 8 daylight 
hours. For 1 hour of insolation enter
t = 0.125 day into equation 2 under 
paragraph (c)(2)(vi)(B) of this section.
For reaction times of 2,4, and 8 hours 
enter 0.25, 0.50, and 1.0 days, 
respectively. Proceed to Phase 3 testing.

[4] Once (kp)SHw and (kp)w are 
measured, determine the ratio R from 
equation 4:
Equation 4
R=(kp)sHw/(kp)w
The coefficient R, defined by equation 4, 
is equal to [(ki-hkt>)/k0J. If R is in the 
range 0 to 1, the photoreqction is 
inhibited by the synthetic humic water 
and Phase 3 does not apply. If R is in the 
range 1 to 2, the test chemical is 
marginally susceptible to indirect 
photolysis. In this case, Phase 3 studies 
are optional. If R is greater than 2, Phase 
3 measurements are necessary to 
measure kpE and to evaluate kiE.

(vii) Since the rate of photolysis in 
tubes is faster than the rate in natural 
water bodies, values of near-surface 
photolysis rate constants in natural and 
pure water bodies, kpE and kDE, 
respectively, can be obtained from 
(kplsHw and (kp)w from equations 5 and 6:
Equation 5 
kPE ~  0.45(kp)SHW 

Equation 6 
kpE ~  0.45(kp)w.

The factor 0.045 is an approximate 
geometric correction for scattered light

in tubes versus horizontal surfaces. A 
rough value of kIE, the rate constant for 
indirect photolysis in natural waters of 
SHW, can be estimated from the 
difference between kpE and kDE using 
equation 7:

Equation 7
kiE=kpE—k
E).

(3) Criteria for Phase 2. (ij If no loss of 
chemical is found in dark control 
solutions compared with the analysis in 
tubes at zero time (within experimental 
error), any loss of chemical in sunlight is 

.assumed to be due to photolysis, and the 
procedure provides a valid estimate of 
kpE and kDE. Any loss of chemical in the 
dark-control solutions may indicate the 
intervention of some other loss process 
such as hydrolysis, microbial 
degradation, or volatilization. In this 
case, more detailed experiments are 
needed to trace the problem and if 
possible eliminate or minimize the 
source of loss.

(ii) Rate constants determined by the 
Phase 2 protocol depend upon latitude, 
season, and weather conditions. Note 
that (kp)sHw and kD values apply to 
round tubes and kpE and kDE values 
apply to a natural water body. Because 
both (Kp)shw and kD are measured under 
the same conditions the ratio [(kp)SHw/ 
kD] is a valid measure of the 
susceptibility of a chemical to indirect 
photolysis. However, since SHW is 
subject to photobleaching, 
susceptibility of a chemical to indirect 
photolysis. However, since SHW is 
subject to photobleaching, (kp)SHw will 
decrease with time because the indirect 
rate will diminish. Therefore, R > 2  is 
considered to be a conservative limit 
because (kp)SHw will become 
systematically smaller with time.

(4) Rationale. The Phase 2 protocol is 
a simple procedure for evaluating direct 
and indirect sunlight photolysis rate 
constants of a chemical at a specific 
time of year and latitude. It provides a 
rough rate constant for the chemical in 
SHW that is necessary for Phase 3 
testing. By comparison with the direct 
photoreaction rate constant, it can be 
seen whether the chemical is subject to 
indirect photoreaction and whether 
Phase 3 tests are necessary.

(5) Scope and limitations, (i) Phase 2 
testing separates test chemicals into 
three convenient categories: 
“photolabile,” “photoinert,” and those 
chemicals having sunlight half-lives in 
round tubes in the range of 1 hour to 50 
days. Chemicals in the first two 
categories fall outside the practical 
limits of the test, and cannot be used in

Phase 3. All other chemicals are suitable 
for Phase 3 testing.

(ii) The test procedure is simple and 
inexpensive, but does require that the 
chemical dissolve in water at sufficient 
concentrations to be measured by some 
analytical technique but not have 
appreciable absorbance in the range 290 
to 825 nm. Rhase 2 tests should be done 
during a clear-sky period to obtain the 
best results. Testing will be less 
accurate for chemicals with half-lives of 
less than 1 day because dramatic 
fluctuations in sunlight intensity can 
arise from transient weather conditions 
and the difficulty of assigning equivalent 
reaction times. Normal diurnal 
variations also affect the photolysis rate 
constant. Phase 3 tests should be started 
as soon as possible after the Phase 2 
tests to ensure that the (kp)SHW estimate 
remains valid.

(6) I llu s tra tiv e  Exam ple, (i) Chemical 
A was dissolved in 0.010 M pH 7.0 
buffer. The solution was filtered through 
a 2 um filter, air saturated, and 
analyzed. It contained 1.7 X 10s M A, 
five-fold less than its water solubility of
8.5 X 105 M at 25° C. A uv spectrum (1- 
cm path length) versus buffer blank 
showed no absorbance greater than 0.05 
in the wavelength interval 290 to 825 nm, 
a condition required for the Phase 2 
protocol. The 180 mL mixture was 
diluted by the addition of 20 mL of SHW 
stock solution.

(ii) The SHW solution of A was 
photolyzed in sealed quartz tubes 
(12X100 mm) in the fall season starting 
on October 1. At the end of 1 and 2 days, 
respectively, the concentration of A was 
found to be 1.13X10~5M and 0.92X10-8 
M compared to unchanged dark controls 
(1.53 X 10“5 M).

(iii) The tube photolysis rate constant 
of chemical A was calculated from 
equation 2 under paragraph (c)(2)(vi)(B) 
of this section. The first time point at 
day 1 was used because the fraction of 
A remaining was in the range 20 to 80 
percent:
(kP)sHw=(l/ld)/n(1.53XlO-5/l.l3X lO +s) 
(kp)sHw= 0-30 d l.

(iv) From this value, kpE was found to 
be 0.14 d-1 using equation 5 under 
paragraph (c)(2)(vii) of this section:
(kpE)=0.45(0.30 d~*)=0.14 d“‘.

(v) From measurements in pure water, 
kD for chemical A was found to be 0.085 
d-1. Because the ratio of (kp)SHw/kD( =  
3.5) is greater than 2, Phase 3 
experiments were started.

(d) Phase 3—In d ire c t pho to reac tion  
w ith  actinom eter: C a lcu la tion  o f  k is  and  
kPE— (1) In tro d u c tio n  an d  purpose, (i)
The purpose of Phase 3 is to measure ki0,
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the indirect photolysis rate constant in 
tubes, and then to calculate kpE for the 
test chemical in a natural water. If the 
approximate (kp)SHW determined in 
Phase 2 under-paragraph (c) of this 
section is not significantly greater than . 
kD measured for the experiment date of 
Phase 2 under paragraph (c) of this 
section, then Phase 3 is unnecessary 
because the test chemical is not subject 
to indirect photoreaction.

(ii) In the case (kp̂ HW is significantly 
larger than kD, Phase 3 is necessary. The 
rate constant (kp)SHW is used to choose 
an actinometer composition that 
matches the actinometer rate to the test 
chemical rate. Test chemical solutions in 
SHW and in pure water buffer are then 
irradiated in sunlight in parallel with 
actinometer solutions, all in tubes.

(iii) The actinometer used is the p- 
nitroacetophenone-pyridine (PNAP/
PYR) system developed by Dulin and 
Mill (1982) under paragraph (f)(5) of this 
section and is used in two EPA test 
guidelines [USEPA (1984) under 
paragraph (f) (14) and (15) of this 
section]. By varying the pyridine 
concentration, the PNAP photolysis half- 
life can be adjusted over a range of 
several hours to several weeks. The 
starting PNAP concentration is held 
constant.

(iv) Synthetic humic water (SHW) is 
subject to photobleaching that decreases 
its ability to promote indirect photolysis 
based on its ability to absorb sunlight. 
This effect will be significant when the 
test period exceed i  a few days. To 
correct for photobleaching, tubes 
containing SHW are irradiated in 
addition to the other tubes above.

(v) At any time, the loss of test 
chemical is given by equation 8 
assuming actinometric correction to 
constant light flux:
Equation 8
—  (d[C]/dt) == k,[C]+kD[C].

(vi) The indirect photolysis rate 
constant, k,, is actually time dependent 
because SHW photobleaches; the rate 
constant kj, after pre-aging, obeys the 
formula:
Equation 9 
k, =  K,0 e x p ( - k t ) .

In which kl0 is the initial indirect 
photoreaction rate constant and k is the 
SHW photobleaching rate constant.
After substituting equation 9 for k, in 
equation 8 under paragraph (d)(l)(v) of 
this section and rearranging, one obtains
- (d [C j/ [C ])= k ,„ | e x p (-k t) ]d t  +  kDdt.

This expression is integrated to give 
equation 10:

Equation 10
/n(CD/ C)shw= (kjo/k)[l — exp(—kt}) -f- kpt.

The term (kl0/k) can now be evaluated. 
Since in pure water, /n(C0/C)w=kDt, 
then subtracting this equation from 
equation 10 gives
Equation 11
/n(CD/C)sHw-/n(Q>/C)w =  (kl0/k)[l — exp( — kt)].

The photobleaching fraction,
[1 —exp(—kt)], is equivalent to the 
expression [ l - ( A 37o/A037o)], where A°37o 
and A370 are the absorbances at 370 nm, 
and are proportional to humic sensitizer 
content at times zero and t. Therefore, 
(kio/k) is derived from the slope of a 
linear regression using [in(C0/
C ) s h w — /n(C0/C)w] as the dependent 
variable and [ 1 - ( A 37o / A 037o ) s h w ]  as the 
independent variable.

(vii) To evaluate ki0, the parameter k 
has to be evaluated under standard 
sunlight conditions. Therefore, the 
photolysis rate constant for the PNAP/ 
PYR actinometer (kA) is used to evaluate 
k by linear regression on equation 12:
Equation 12
/n(A°37o/A370)= (k/kA)ln(C0/C)PnAP,

Where the slope is (k/kA) and the value 
of kA is calculated from the 
concentration of pyridine and the 
absorption of light by PNAP: 
kA= 2.2(0.0169) [PYR]ka. Values of ka are 
listed in the following Table 1:

Table 1.—Day Averaged Rate Constant 
(Ka) 1 for Sunlight Absorption by PNAP
AS A FUNCTION OF SEASON AND DECADIC
Latitude2

Latitude
Season

Spring Summer Fall Winter

20°N..................... 515 551 409 327
30°N.................... 483 551 333 232
40° ..................... 431 532 245 139
50°N..................... 362 496 154 64

1 in the units of day [Mill et al. (1982) under
paragraph (f)(10J) of this section].

2For use in equation 15 under paragraph (d)(2)fi) of this 
section.

The value of Kic is then given by 
equation 13:
Equation 13 
kio=(ki0/k)(k/kA)kA.

(viii) To obtain Id, determine the ratio 
(ko/kA) from a linear regression of 7n(C0/ 
C)w versus /n(C0/C)PNAP according to 
equation 13a:
Equation 13a
in[Cal Cw= (kD/kA) /n(C0/C) PNAP*

The slope is (kD/kA), and kD is obtained 
by multiplication of this slope with the 
known value of kA: i.e., kD= (kD/kA)kA.

(ix) Then, (kp)SHW values in SHW are 
determined by summing kD and k,0 as 
follows:

Equation 14
(kp)sHw=ki0 + k D.

(x) Finally, equation 5 under 
paragraph (c)(2)(vii) of this section is 
modified so that kpE is calculated from 
the precise relationship, equation 5a:
Equation 5a 
kPE= 0.455(kp)sHw

(2) Procedure, (i) Using the test 
chemical photoreaction rate constant in 
round tubes, (kp)SHwt determined in 
Phase 2 under paragraph (c) of this 
section, and the absorption rate 
constant, ka, found in Table 1, under 
paragraph (d)(l)(vi) of this section, 
calculate the molar pyridine 
concentration required by the PNAP/ 
PYR actinometer using equation 15:
Equation 15
[PYR]/M=26.9[(kp)SHW/ka].

This pyridine concentration makes the 
actinometer rate constant match the test 
chemical rate constant.

(A) The variable ka (=2€\aLx) is equal 
to the day-averaged rate constant for 
sunlight absorption by PNAP [USEPA 
(1984) under paragraph (0(14) of this 
section; Mill et al. (1982) under 
paragraph (0(10) of this section; Zepp 
and Cline (1977) under paragraph (0(19) 
of this section] which changes with 
season and latitude.

(B) The variable ka is selected from 
Table 1 under paragraph (d)(l)(vi) of this 
section for the season nearest the mid
experiment date of Phase 2 studies and 
the decadic latitude nearest the 
experimental site.

(ii) Once [PYR] is determined, an 
actinometer solution is prepared by 
adding 1.00 mL of 1.0 x 1 0 '2 M (0.165 
gms/100 mL) PNAP stock solution (in 
CLLCN solvent) and the required 
volume, V, of PYR to a 1 liter volumetric 
flask. The flask is then filled with 
distilled water to give 1 liter of solution. 
The volume V can be calculated from 
equation 16:
Equation 16 
V/mL=[PYR]/0.0124.

The PNAP/PYR solutions should be 
wrapped with aluminum foil and kept 
out of bright light after preparation.

(iii) The following solutions should be 
prepared and individually added in 6.00 
mL aliquots to 12/l00-mm quartz sample 
tubes; 8 tubes should be filled with each 
solution:

(A) PNAP/PYR actinometer solution;
(B) Test chemical in pH 7.0, 0.010 M 

phosphate buffer;
(C) Test chemical in pH 7.0, 0.010 M 

phosphate buffer/SHW;
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CD) pH 7.0, 0.010 M phosphate buffer/ 
SHW. Four tubes of each set are 
wrapped in foil and used as controls.

(iv) The tubes are placed in the 
photolysis rack (Phase 2, Procedure 
under paragraph (c)(2) of this section) at 
0900 hours on day zero, with the 
controls taped to the bottom of the rack. 
One tube of each composition is 
removed, along with their respective 
controls, according to a schedule found 
in the following Table 2, which 
categorizes sampling times on the basis 
of (kp)sHw determined in Phase 1 under 
paragraph (b) of this section.

Table 2.— Category and Sampling Proce
dure for Test and Actinometry Solu
tions

Category kp(d —') SHW Sampling procedure

A............. . Sample at 0 ,1 , 2, 4, 
and 8h.

Sample at 0, 1, 2, 4, 
and 8d.

Sample at 0, 4, S, 16, 
and 32d.

B .................. 0.69>kp>0 17.....

C .................. 0.17 kr 0 043

(v) The tubes containing PNAP, test 
chemical, and their controls are 
analyzed for residual concentrations 
soon after the end of the experiment. 
PNAP is conveniently analyzed by 
HPLC, using a 30 cm Cig reverse phase 
column and a uv detector set at 280 nm. 
The mobile phase is 2 percent acetic 
acid, 50 percent acetonitrile and 48 
percent water (2 mL/min flow rate). 
Tubes containing only SHW (solution D) 
should be analyzed by absorption 
spectroscopy at 370 nm after storage at 
4°C in the dark. The absorbance range 
to be measured is 0.05 to 0.01 AU (1 cm).

(vi) If controls are well-behaved and 
show no significant loss of chemical or 
absorbance change, then ki can be 
calculated. In tabular form (see Table 4 
under paragraph (d)(6)(iii)(A) of this 
section) arrange the quantities /n(C0/ 
Q)sHWt 7n(C0/Ct)W, [1 —(A37o/A°37o)J, 
/n(A°37o/A3 7o), and 7n(Cp/Ct)wf m order 
of increasing time. Acording to equation 
11 under paragraph (d)(l)(vi) of this 
section in the form of equation 17, plot 
the quantities [7n(C0/Ct)SHw- Ai(C0/Ct)w] 
versus the indepdent variable [l-(A37o/ 
A°37o)]. Obtain the slope (Si) by least 
squaree linear regression. Under the 
assumptions of the protocol, S l =  (kto/k).
Equation 17
Ai(Co/C)shw—7n(C0/C)w*= (kio/k) [1 — (A3 7 0 /

A ° 3 7 o ) ] ,

(vii) According to equation 12 under 
paragraph (d)(l)(vii) of this section, plot 
the quantities 7n(A°37o/A37o) versus the 
independent variable) 7n(C0/Ct) PNAP. 
Obtain the slope (S2) by least squares 
linear regression. Under the 
assumptions of the protocol, S2=(k/kA).

(viii) Then, using equation 13a under 
paragraph (d)(l)(viii) of this section, 
determine the slope (S3) by least 
squares linear regression. Under the 
assumptionsof the protocol, S3 is equal 
to (kD/kA).

(ix) From equation 18:
Equation 18
KA=0.0372[PYR] k„
Calculate kA using kaa values found in 
Table 1 under paragraph (d)(l)(vi) of this 
section . The value of ka chosen should 
correspond to the date closest to the 
mid-experiment date and latitude 
closest to that of the experimental site.

(x) The indirect photoreaction rate 
constant, kl0, is determined using 
equation 19:
Equation 19 
kIO=(Sl)(kA)(S2),

By incorporating the quantities kA, Si, 
and S2 determined as described above.

(xi) The rate constant kD is calculated 
from equation 20:
Equation 20 
kD=(S3)(kA),

using the quantities S3 and kA 
determined as described above.

(xii) Then, (kp)SHw is obtained by 
summing kD and kl0 [equation 14 under 
paragraph (d)(l)(ix) of this section).

(xiii) Finally, kpE is obtained by 
multiplying (kp)SHw by the factor 0.455 
[equation 5a under paragraph (d)(l)(x) 
of this section). As determined, kpE is the 
net environmental photoreaction rate 
constant. It applies to clear sky 
conditions and is valid for predicting 
surface photoreaction rates in an 
average humic containing freshwater 
body. It is strictly valid only for the 
experimental latitude and season.

(3) C rite r ia  f o r  Phase 3. As in Phase 2 
under paragraph (c) of this section,
Phase 3 tests are assumed valid if the 
dark controls are well behaved and 
show no significant loss of chemical. In 
such a case, loss of test chemical in 
irradiated samples is due to 
photoreaction.

(4) Rationale . Simultaneous 
irradiation of a test chemical and 
actinometer provide a means of 
evaluating sunlight intensities during the 
reaction period. Parallel irradiation of 
SHW solutions allows evaluation of the 
extent of photobleaching and loss of 
sensitizing ability of the natural water.
- (5) Scope and  lim ita t io n s  o f  Phase 3 
pro toco l. Test chemicals that are 
classified as having half-lives in SHW in 
the range of 1 hour to 50 days in Phase 2

listing are suitable for use in Phase 3 
testing. Such chemicals have 
photoreaction half-lives in a range 
accommodated by the PNAP/PYR 
actinometry in sunlight and also 
accommodate the persistence of SHW in 
sunlight.

(6) I llu s tra tiv e  example, (i) From 
Phase 2 testing under paragraph
(c)(6)(iii) of this section, chemical A was 
found to have a photolysis rate constant, 
(kp)sHw’ of 0.30 d“1 in fall in round tubes 
at latitude 33° N. Using Table 1 under 
paragraph (d)(l)(vi) of this section for 
30° N, the nearest decadic latitude, a fall 
value of ka equal to 333 d "1 is found for 
PNAP. Substitution of (kp)SHw and ka into 
equation 15 under paragraph (d)(2)(i) of 
this section gives [PYR)=0.0242 M. This 
is the concentration of pyridine that 
gives an actinometer rate constant of
0. 30 d "1 in round tubes in fall at this 
latitude.

(ii) The actinometer solution was 
made up by adding a volume of pyridine 
(1.95 mL) calculated from equation 16 
under paragraph (d)(2)(ii) of this section 

-to a 1 liter volumetric flask containing
1.00 mL of 1.00x10"2 M PNAP in 
acetonitrile. The flask was filled to the 
mark with distilled water to give final 
concentrations of (PYR)=0.0242 M and 
[PNAP)=1.00x10"5 M. Ten tubes of each 
of the following solutions were placed in 
the photolysis rack at 1200 hours on day 
zero:

(A) Chemical A (1.53 x 10"5 M) in 
standard SHW (0.010 M, pH 7 phosphate 
buffer).

(B) Chemical A (1.53 x 10"5), in 0.010 
M. pH 7 phosphate buffer.

(C) SHW standard solution diluted 
with water 0.90 to 1.00 to match solution 
A.

(D) PNAP/PYR actinometer solution 
Ten additional foil-wrapped controls of 
each mixture were taped to the bottom 
of the rack.

(iii) The test chemical and been 
placed in category B, Table 2 under 
paragraph (d)(2)(iv) of this section, on 
the basis of its Phase 2 rate constant 
under paragraph (c) of this section. 
Accordingly, two tubes of each 
irradiated solution and two tubes of 
each blank solution were removed at 0,
1, 2, 4, and 8 days at 1200 hours. The 
aveaged analytical results obtained at 
the end of the experiments are shown in 
the following Table 3. Data for solutions 
A through D are given in colum 2 
through 5, respectively. No significant 
chemical loss was found in the dark 
controls.
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t a b l e  3.—C h e m ic a l  A n a l y t ic a l  R e s u l t s  F o r  Il l u s t r a t iv e  E x a m p l e , P h a s e  3

Day m c i * " *  m 105[C ]*', M Ashw lO tPN A P), M

0 ................... ................................................__________ ______ 1.53 1.53 J.0500 1.00
1.......... ................................._............... ........................................ 1.03 1.40 5.0470 0.810
2 .............................................................. ..........-v 0.760 1.30 5.0440 0.690
4 .............................................................................................. 0.300 1.01 5.0370 0.380
8 ............................................................................ ...................... . 0.130 0.800 D.0320 0.220

(A) From these items the functions 
/n(C0/C)sNw» ^n(C0/C)w, {1 —(A370/ 
A ° 3 7 o ) s n w ]> A j (A ° 3 7 o / A 3 7 0 ) ,  and ln(C0/ 
C)PNAP were calculated, as shown in the

(B) Slope S l =  (kIO/k) was calculated 
according to equation 17 under 
paragraph (d)(2)(vi) of this section and 
was found to be 4.96 by a least squares 
regression with a correlation coefficient 
equal to 0.9980. Figure 1 shows a plot of 
equation 17 under paragraph (d)(2)(vi) of 
this section and its best-fit line.

Figure 1.— Graphic determination of S l= (k io / k ) 
based on equation 17.

(C) Slope S2—(k/ka) was also derived 
from Table 4 under paragraph
(d)(6)(iii)(A) of this section by a fit of 
/n(A°37o/A37o)sHw and /n(C0/C)pjjAp to 
equation 12 under paragraph (d)(l)(vii) 
of this section. This plot is displayed in 
Figure 2; the slope S2 was found to be 
0.295 and the correlation coefficient was 
equal to 0.9986.

following Table 4 which was derived 
from Table 3 under paragraph (d)(6)(iii) 
of this section:

m ic0'Ci,NAP

Figure 2.—Graphic determination of S 2=(k /kA) 
based on equation 12.

(D) Using the data in columns 3 and 6 
in Table 4 under paragraph (d)(6)(iii)(A) 
of this section, slope S3 was calculated 
by regression from equation 13a under 
paragraph (d)(l)(viii) of this section and 
was found to be 0.428 with correlation 
coefficient equal to 0.99997.

(E) Using" equation 18 under paragraph
(d)(2)(ix) of this section, kA was found to 
be =  0.300 d 1.

(F) The values of S i, S2, and KA were 
then combined in equation 19 under 
paragraph (d)(2)(x) of this section to give 
kIO as follows:
k,0=(4.96) (0.300) (0.295)=0.439 d  V

(G) The rate constant kD was 
calculated from the product of S3 and kA 
as expressed in equation 20 under 
paragraph (d)(2)(xi) of this section as 
follows:
k o —(0.428) (0.300)=0.128 d '•

(H) The sum of kD and klo was 
multiplied by Ô.455 to obtain kpE
K pE= (0.455) (0.439 +  0.128)d *

Equation 21 
kpE=0.258 d 1

(I) Since kpE is a first-order rate 
constant, the half-life, /aE is given by 
equation 22:
Equation 22 
ti/2E= 0.693/kpE.
Substituting the value of kpE from 
equation 21 under paragraph (d)(6)(iii) 
(H) of this section in equation 22 
yielded. • >
Equation 23
t/2E=0.693/0.258 d ‘=2.7 d.

(e) D ata  a n d  R eporting—(1) Test 
C ond itions—(i) Specific Analytical and 
Recovery Procedures. (A) Provides a 
detailed description or reference for the 
analytical procedures used, including 
the calibration data and precision.

(B) If extraction methods were used to 
separate the solute from the aqueous 
solution, provide a description of the 
extraction method as well as the 
recovery data.

(ii) Other Test Conditions. (A) Report 
the site and latitude where the 
photolysis experiments were carried out.

(B) Report the dates of photolysis, 
weather conditions, times of exposure, 
and the duration of exposure.

(C) If acetonitrile was used to 
solubilize the test chemical, report the 
volume percent.

(D) If a significant loss of test 
chemical occurred in the control 
solutions for pure water and SHW, 
indicate the causes and how they were 
eliminated or minimized.

(2) Test D a ta  R eport—(i) Phase 2 
Screening Test under paragraph (c) of 
this section. (A) Report the initial molar 
concentration of test chemical, C0, in 
pure water and SHW for each replicate 
and the mean value.

(B) Report the molar concentration of 
test chemical, Ct, in pure water and 
SHW for each replicate and the mean 
value for each time point t.

(C) Report the molar concentration of 
test chemical for each replicate control 
sample and the mean value for each 
time point.

(D) Report the values of (kp) SHw and 
(kp)w for the time point t in which the 
fraction of test chemical photoreacted is 
in the range 20 to 80 percent.

(E) If small losses of test chemical 
were observed in SHW and pure water, 
report a first-order rate constant loss, 
(kplioss- Calculate and report (kp)obs for 
SHW and/or pure water. Calculate and

Table 4.—Photoreaction Function for Illustrative Examples, Phase 3, Derived From
Table 3

Day /Vt(C0/C)sHW M(C»/C)w 1 -(A370/A°37o) Al(A°37o/ A370) At(C0/C)pnap)

0 ........... ............................................ 0 0 0 0 0
1_______ ____________________ 0.396 0.0888 <5.0600 0.0618 0.211
2 ............... ................ ....................... 0.700 0.163 0.120 0.128 0.371
4 ............... ........................................ 1.629 0.415 0.260 0.301 0.968
8 ....................................................... 2.465 0.648 0.360 0.446 1.514
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report the corrected first-order rate 
constant for SHW and/or pure water 
using the relationship
Equation 24
kp ~ (kpiobs (kp)loss-

(F) Report the value of R calculated 
from equation 4 under paragraph
(c) f2}(vi}(D)(4) of this section.

(G) Report the values of kpE. and kDE 
obtained from equations 5 and 6, 
respectively under paragraph (c)[2)(vii) 
of this sectionr report the corresponding- 
half-life calculated from equation 22 
under paragraph (d)(6)(iii)(I) of this 
section.

(ii) Phase 3—Indirect Photoreaction 
with Actinometer. (A) Report the initial 
molar concentration of test chemical. C0, 
in pure water and in SHW for each 
replicate and the mean value.

(B> Report the initial absorbance Aa37o 
of the SHW solution.

(C) Report the initial molar 
concentration of PNAP of each replicate 
and the mean value in the actinometer. 
Report the concentration of pyridine 
used in the actinometer which was 
obtained from equation 15 under 
paragraph (d}(2}(i) of this section.

(D) Report the time and date the 
photolysis experiments were started, the 
time and date the experiments were 
completed, and the elapsed photolysis 
time in days.

(E) For each time point t, report the 
separate values of the absorbance of the 
SHW solution, and the mean values.

(F) For each time point for the 
controls, report the separate values of 
the molar concentrations of test 
chemical in pure water and SHW, and 
the absorbance of the SHW solution, 
and the mean values.

(G) Tabulate and report the following 
data: t, [C]SHW, [C]w, ASHW370, [PNAPJ.

(H) From the data in (G>, tabulate and 
report the following data: tt Ai{C0/C)shw* 
Ai(C„/CJpnapi [1—(Aa7o /AStoJskwJi 
/nlAPsTo/AsTO), Ai(C0/C)pnap.

(I) From the linear regression analysis 
of the appropriate data in step (H) under 
paragraph (e}(2)(i} in equation 17 under 
paragraph (d)(2)(vi} of this section, 
report the slope S i and the correlation 
coefficient.

(J) From the linear regression analysis 
of the appropriate data in step (H) under 
paragraph (e}(2)(i) in equation 12 under 
paragraph (d)(l)(iii} of this section, 
report the slope S2 and the correlation 
coefficient.

(K) From the linear regression 
analysis of the appropriate data in step
(H) in equation 13a under paragraph
(d) [l)(viii) of this section, report the 
slope S3 and the correlation coefficient.

(L) If loss of chemical was observed 
during photolysis in pure water and

SHW, then report the data /n(Ca/C)corr, 
/n(C0/C)obs,/n(Co/C)loss as described in 
step (E). Repeat steps (H), (I), (Jh (K) 
where applicable and report S i, S2, S3 
and the corresponding correlation 
coefficients.

(M) Report the value of the 
actinometer rate constant obtained from 
equation 18 under paragraph (d)(2}(ix) of 
this section.

(N) Report the value of kto obtained 
from equation 19 under paragraph 
(d}(2)(x) of this section.

(O) Report the value of KD obtained 
from equation 20 under paragraph
(d)(2)(xij of this section.

(PI Report the value of (kpgJsHw*- 
obtained from equation 14 under 
paragraph (d)(l)(ix) of this section and 
the value of kPE obtained from equation 
5a under paragraph (d)(l)(x) of this 
section.

CQ) Report the half-life, tl/̂ E, obtained 
from equation 22 under paragraph
(d)(6](iii)(T) of this section..

(f) References. For additional 
background information on this test 
guideline the following references 
should be consulted.

(1) Cooper W.J., Zika R.G. “Photochemical 
formation of hydrogen peroxide in surface 
and ground waters exposed to sunlight.”’ 
Science, 220:711.1983.

(2) Draper W.M., Crosby D.G. ‘The 
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peroxide in natural waters.” Archives of 
Environmental Contamination and 
Toxicology, 12:121.1983.
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(8) Mill T., Winterle J.S., Fisher A., Tse D., 
Mabey W.R., Drossman H., Liu A, J.E. 
Davenport. Toxic substances process data 
generation and protocol development. Work 
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report EPA Contract No. 68-03-2981. 
Environmental Research Laboratory. Office 
of Research and Development, EPA, Athens, 
GA, and Office of Toxic Substances, EPA, 
Washington, D.C., 1984.

(9) Mill T., Mabey W.R., Bomberger D.C., 
Chou T.W„ Hendry D.G., Smith J.H. 
“Laboratory protocols for evaluating the fate 
of organic chemicals in air and water Chapter 
3. Photolysis in water. Chapter4. Oxidation 
in water.” EPA 600/3-82-002. Environmental 
Research Laboratory, Office of Research and 
Development,-EPA, Athens, GA, 1981.
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Office of Toxic Substances, EPA,
Washington, D.C., 1982.
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Mabey WJR., Drossman H., Tse D.„ Liu A. 
Toxic substances process data generation 
and protocol development. Work assignment
12. Appendix B. Upper-tier protocol for direct 
photolysis in water. Draft final report. EPA 
Contract No. 69-03-2981. Ehvironmental 
Research Laboratory, Office of Research and 
Development, EPA Athens, GA, and Office 
of Toxic Substances, EPA, Washington, D.G. 
July 1983.

(12} Winterle J.S„ Mill T. Toxic substances 
process data generation and protocol 
development. Work assignment 18. “indirect 
photoreaction protocol.” Draft EPA special 
report. EPA Contract No. 68-03-2981. 
Environmental Research Laboratory, Office 
of Research and Development, EPA, Athens, 
GA and Office of Toxic Substances, EPA, 
Washington, D.C. 1985.

(13) Mill T., Hendry D.G., Richardson H. 
“Free radical oxidants in natural waters.” 
Science, 207:886.1980.

(14) U.S. Environmental Protection Agency, 
Office of Toxic Substances. “Chemical fate 
test guidelines. Test guideline (CG, CS-6000). 
Photolysis in aqueous solution.” EPA-560/6- 
84-003. NTIS publication PB-84-233287.1984.

(15) U.S. Environmental Protection Agency, 
Office of Toxic Substances. “Chemical fate 
test guidelines. Test guideline (CG, CS-6010). 
Laboratory determination of the direct 
photolysis reaction quantum yield in aqueous 
solution and sunlight photolysis.” EPA-560/ 
6-84-003. NTIS publication PB-84-233287.
1984.
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Heijde H.B. “The formation of singlet oxygen 
in surface waters.” Chemosphere„ 10:59.1981.
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Schlotzbauer P.F. “Comparison of 
photochemical behavior of various humic 
substance» in water: I. Sunlight induced 
reactions of aquatic pollutants 
photosensitized by humic substances.” 
Chemosphere, 10:109.1981.

(18) Zepp R.G. Baughman G.L., Schlozhauer 
P.F. “Comparison of photochemical behavior , 
of various humic substances in water: II. 
Photosensitized oxygenations.”
Chemosphere, 10:119.1981.

(19) Zepp R.G., Cline D.M. “Rates of direct 
photolysis in aquatic environments.” 
Environmental Science and Technology, U r  
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(21) Zepp, R.G., Schlotzhauer P.F., Merritt
S.R. “Photosensitized transformations 
involving electronic energy transfer in natural 
waters: role of humic substances." 
Environmental Science and Technology,
19:74.1985.

PART 797—[AMENDED]
2. Part 797 is amended as follows:
a. The authority citation for Part 797 

continues to read as follows:
Authority: 15 U.S.C. 2603, 2611, 2625.

b. By adding § 797.1310 to read as 
follows:
§ 797.1310 Gam m arid A cute Toxic ity  Test.

(a) Purpose. This guideline is intended 
for use in developing data on the acute 
toxicity of chemical substances and 
mixtures subject to environmental 
effects test regulations under the Toxic 
Substances Control Act (TSCA) (Pub. L. 
94-469, 90 Stat. 2003 (15 U.S.C. 2601 et. 
seq.)). This guideline describes a test to 
develop data on the acute toxicity of 
chemicals to gammarids. The United 
States Environmental Protection Agency 
(EPA) will use data from this test in 
assessing the hazard of a chemical to 
aquatic organisms.

(b) D efin itions . The definitions in 
Section 3 of the Toxic Substances 
Control Act (TSCA) and in Part 792—• 
Good Laboratory Practice Standards of 
this chapter apply to this test guideline. 
The following definitions also apply to 
this guideline.

(1) “Death” means the lack of reaction 
of a test organism to gentle prodding.

(2) “Flow-through” means a 
continuous or an intermittent passage of 
test solution or dilution water through a 
test chamber or a holding or acclimation 
tank, with no recycling.

(3) “LCso” means the experimentally 
derived concentration of test substance 
that is expected to kill 50 percent of a 
test population during continuous 
exposure over a specified period of time.

(4) “Loading” means the ratio of the 
biomass of gammarids (grams, wet 
weight) to the volume (liters) of test 
solution in either a test chamber or 
passing through it in a 24-hour period.

(5) “Solvent” means a substance (e.g., 
acetone) which is combined with the 
test substance to facilitate introduction 
of the test substance into the dilution 
water.

(6) “Static system” means a test 
chamber in which the test solution is not 
renewed during the period of the test.

(c) Test procedures—(1) S um m ary o f  
the test. In preparation for the test, test 
chambers are filled with appropriate 
volumes of dilution water. If a flow
through test is performed, the flow of 
dilution water through each chamber is 
adjusted to the rate desired. In a static 
test, the test substance is introduced 
into each test chamber. In a flow- 
through test, the rate at which the test

substance is added is adjusted to * 
establish and maintain the desired 
concentration of test substance in each 
test chamber. The test is started by 
randomly introducing gammarids which 
have been acclimated to the test 
conditions into the test chambers. 
Gammarids in the test chambers are 
observed periodically during the test; 
the dead gammarids are removed and 
the findings recorded. Dissolved oxygen 
concentration, pH, temperature and the 
concentration of test substance in test 
chambers are measured at specified 
intervals. Data collected during the test 
are used to develop concentration- 
response curves and LC50 values for the 
test substance.

(2) [Reserved]
(3) R ange-find ing test, (i) A range

finding test should be conducted to 
establish test substance concentrations 
for the definitive test/

(ii) The gammarids shall be exposed 
to a series of widely spaced 
concentrations of the test chemical (e.g., 
1,10,100 mg/l, etc.), usually under static 
conditions.

(iii) A minimum of five gammarids 
should be exposed to each 
concentration of test chemical for a 
period of 96 hours. The exposure period 
may be shortened if data suitable for 
determining concentrations in the 
definitive test can be obtained in less 
time. Nominal concentrations of the 
chemical may be acceptable.

(4) D e fin it iv e  test, (i) The purpose of 
the definitive test is to determine the 24, 
48, 72 and 96-hour LC50 values and the 
concentration-response curves.

(ii) A minimum of 20 gammarids per 
concentration shall be exposed to five or 
more concentrations of the chemical 
chosen in a geometric series in which 
the ratio is between 1.5 and 2.0 (e.g., 2, 4, 
8,16, 32, 64 mg/L). The range and 
number of concentrations to which the 
organisms are exposed shall be such 
that in 96 hours, there is at least one 
concentration resulting in mortality 
greater than 50 and less than 100 
percent, and one concentration causing 
greater than zero and less than 50 
percent mortality] An equal number of 
grammarids may be placed in two or, 
more replicate test chambers. Solvents 
should be avoided, if possible. If 
solvents have to be used, a solvent 
control, as well as a dilution control, 
shall be tested at the highest solvent 
concentration employed in the 
treatments. The solvent should not be 
toxic or have an effect on the toxicity of 
the test chemical. The concentration of 
solvent should not exceed 0.1 ml/L.

(iii) Every test shall include a 
concurrent control using gammarids 
from the same population or culture 
container. The control group shall be 
exposed to the same^dilution water,

conditions and procedures, except that 
none of the chemical is added to the 
chamber.

(iv) The dissolved oxygen 
concentration, temperature and pH shall 
be measured at the beginning of the test 
and at 24, 48, 72 and 96 hours in at least 
one replicate each of the control and the 
highest, lowest and middle test 
concentrations.

(v) The test duration is 96 hours. The 
test is unacceptable if more than 10 
percent of the control organisms die 
during the test.

(vi) In addition to death, any 
abnormal behavior or appearance shall 
also be reported.

(vii) Gammarids shall be randomly 
assigned to the test chambers. Test 
chambers shall be positioned within the 
testing area in a random manner or in a 
way in which appropriate statistical 
analyses can be used to determine 
whether there is any variation due to 
placement.

(viii) Gammarids shall be introduced 
into the test chambers after the test 
substance has been added.

(ix) Observations on compound 
solubility shall be recorded. The 
investigator should report the 
appearance of surface slicks, 
precipitates, or material adhering to the 
sides of the test chambers.

(5) [Reserved]
(6) A n a ly t ic a l m easurem ents—(i) 

W ate r q u a lity  analysis. The hardness, 
acidity, alkalinity, pH, conductivity,
TOC or COD, and particulate matter of 
the dilution water shall be measured at 
the beginning of each test.

(ii) C o llec tion  o f  sam ples fo r  
m easurem ent o f  test substance. Samples 
to be analyzed for the test substance 
concentrations shall be taken midway 
between the top, bottom, and sides of 
the test chamber. These samples should 
not include any surface scum or material 
dislodged from the bottom or sides. 
Samples shall be analyzed immediately 
or handled and stored in a manner 
which minimizes loss of test substance 
through microbial degradation, 
photodegradation, chemical reaction, 
volatilization, or sorption.

(iii) M easurem ent o f  test substance.
(A) For static tests, the concentration of 
dissolved test substance (that which 
passes through a 0.45 micron filter) shall 
be measured, at a minimum, in each test 
chamber at the beginning (zero-hour, 
before gammarids are added) and at the 
end of the test. During flow-through 
tests, the concentration of dissolved test 
substance shall be measured in each 
test chamber at least as often as at 0 
and 96-hours and in at least one 
chamber whenever a malfunction of the 
test substance delivery system is 
observed.
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(B) The analytical methods used to 
measure the amount of test substance in 
a sample shall be validated before 
beginning the test. This involves adding 
a, known amount of the test substance to 
each of three water samples taken from 
a chamber containing dilution water and 
the same number of gammarids as are 
used in the test. The nominal 
concentrations of the test substance in 
these samples should span the 
concentration range to be used in the 
test. Validation of the analytical method 
should be performed on at least trwo 
separate days prior to starting the test.

(C) An analytical method is not 
acceptable if likely degradation 
products of the test substance give 
positive or negative interferences, unless 
it is shown that such degradation 
products are not present in the test 
chambers during the test.

(D) Among replicate test chambers, 
the measured concentrations shall not 
vary more than 2 0  percent. The 
measured concentration of the test 
substance in any chamber during the 
test shall not vary more than plus or 
minus 30 percent from the measured 
concentration in that chamber at zero 
time.

(E) The mean measured concentration 
of dissolved test substance shall be used 
to calculate all LCse's and to plot all 
concentration-response curves.

(d) Test cond itions—(1 ) Test 
species—(i) Selection. (A) The 
amphipods, G am m arus fasc ia tus, G. 
pseudolim naeus , and G. La cns tris  are 
specified for this test.

(B) Gammarids can be cultured in the 
laboratory or collected from natural 
sources. If collected, they must be held 
in the laboratory for at least 14 days 
prior to testing.

(C) Gammarids used in a particular 
test shall be of similar age and/or size 
and from the same source or culture 
population.

(ii) A cc lim a tion . If the holding water 
is not from the same source as the test 
dilution water, acclimation to the 
dilution water shall be done gradually 
over a 48-hour period. The gammarids 
then shall be held at least 7 days in the 
dilution water prior to testing. Any 
changes in water temperature shall not 
exceed 2 °C per day. Gammarids should 
be held for a minimum of 7 days at the 
test temperature prior to testing.

(iii) Care an d  hand ling. Gammarids 
shall be cultured in dilution water under 
similar environmental conditions to 
those used in the test. Organisms shall 
be handled as little as possible. When 
handling is necessary it should be done 
as gently, carefully and quickly as 
possible. During culturing and 
acclimation, gammarids shall be

observed carefully for signs of stress 
and mortality. Dead and abnormal 
individuals shall be discarded.

(iv) Feeding . The organisms shall not 
be fed during testing. During culturing, 
holding, and acclimation, a sufficient 
quantity of deciduous leaves, such as 
maple, aspen or birch, should be placed 
in the culture and holding containers to 
cover the bottom with several layers. 
These leaves should be aged for at least 
30 days in a flow-through system before 
putting them in the aquaria. As these 
leaves are eaten, more aged leaves » 
should be added. Pelleted fish food may 
also be added.

(2 ) F a c ilit ie s—(i) Apparatus. (A) 
Facilities needed to perform this test 
include: [1) Containers for culturing, 
acclimating and testing gammaridsr {2} 
containers for aging leaves under flow
through conditions; (3) a mechanism for 
controlling and maintaining the water 
temperature during the culturing, 
acclimation and test periods; [4] 
apparatus for straining particulate 
matter, removing gas bubbles, or 
aerating the dilution water, as 
necessary; and (5} an apparatus for 
providing a 16-hour light and 8 -hour 
dark photoperiod with a 15- to 30-minute 
transition period.

(B) Facilities shall be well ventilated 
and free of fumes and disturbances that 
may affect the test organisms.

(C) Test chambers shall be covered 
loosely to reduce the loss of test solution 
or dilution water due to evaporation and 
to minimize the entry of dust or other 
particulates into the solutions.

(ii) C onstruction  m ateria ls . 
Construction materials and equipment 
that may contact the stock solution test 
solution, or dilution water shall not 
contain substances than can be leached 
or dissolved into aqueous solutions in 
quantities that can alter the test results. 
Materials and equipment that contact 
stock or test solutions should be chosen 
to minimize sorption of test chemicals. 
Glass, stainless steel, and 
perfluoroearbon plastic should be used 
whenever possible. Concrete, fiberglass, 
or plastic (e.g., PVC) may be used for 
holding tanks, acclimation tanks, and 
water supply systems, but they should 
be aged prior to use. Rubber, copper, 
brass, galvanized metal, and lead should 
not come in contact with the dilution 
water, stock solution, or test solution.

(iii) Test substance d e liv e ry  system.
In flow-through tests, diluters, metering 
pump systems or other suitable devices 
shall be used to deliver the test 
substance to the test chambers. The 
system used shall be calibrated before 
each test. The general operation of the 
test substance delivery system shall be 
checked twice daily during a test. The

24-hour flow shall be equal to at least 
five times the volume of the test 
chamber. During a test, the flow rates 
should not vary more than 1 0  percent 
from one test chamber to another.

(iv) Test chambers. Test chambers 
shall contain at least one liter of test 
solution. Test chambers made of 
stainless steel should be welded, not 
soldered. Test chambers made of glass 
should be glued using clear silicone 
adhesive. As little adhesive as possible 
should be left exposed in the interior of 
the chamber. A substrate, such as a bent 
piece of stainless steel screen, should be 
placed on the bottom of each test 
chamber to provide cover for the 
gammarids.

(v) Cleaning o f  tes t system. Test 
substance delivery systems and test 
chambers should be cleaned before each 
test. They should be washed with 
detergent and then rinsed sequentially 
with clean water, pesticide-free acetone, 
clean water, and 5-percent nitric add, 
followed by two or more changes of 
dilution water.

(vi) D ilu t io n  water. (A) Clean surface 
or ground water, reconstituted water, or 
dechlorinated tap water is acceptable as 
dilution water if gammarids will survive 
in it for the duration of the culturing, 
acclimating, and testing periods without 
showing signs of stress. The quality of 
the dilution water should be constant 
enough that the month-to-month 
variation in hardness, acidity, alkalinity, 
connductivity, TOC or COD, and 
particulate matter is not more than 1 0  

percent. The pH should be constant 
within 0.4 unit. In addition, the dilution 
water should meet the following 
specifications measured at least twice a 
year: .

Substance
! Maximum 
: concentra

tion

20 rng/L.
2 mg/L. 
5 mg/L.

too u g /t. 
i  ug/L.

1' ug/L.
3 ug/L. 

W30 ng/L.
50 ng/L.

50 ng/L. 
25 ng/L.

chemical oxygen demand (,COD)............. ...

Aluminum, arsenic, chromium, cobalt, copper, 
iron, lead, nickel, zinc............... ............ ........ _..

Cadmium, mercury, silver......................................
Total organophosphorus pesticides.....................
Total organochlortne pesticides plus polyehto-

(B) If the diluent water is from a 
ground or surface water source, 
conductivity and total organic carbon 
(TOC) or chemical oxygen demand 
(COD) shall be measured. Reconstituted 
water can be made by adding specific 
amounts or Feagent-grade chemicals to 
deionized or distilled water. Glass 
distilled or carbon-filtered deionized
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water with a conductivity less than 1 

micromho/cm is acceptable as the 
diluent for making reconstituted water.

(C) The concentration of dissolved 
oxygen in the dilution water shall be 
between 90 and 100 percent saturation.
If necessary, the dilution water can be 
aerated before the addition of the test 
substance. All reconstituted w’ater 
should be aerated before use.

(3) Test param eters. Environmental 
parameters during the test shall be 
maintained as specified below:

(i) Water temperature of 18 ±  1  °C.
(ii) Dissolved oxygen concentration 

between 60 and 105 percent saturation.
(iii) The number of gammarids placed 

in a test chamber shall not be so great 
as to affect the results of the test. Ten 
gammarids per liter is the recommended 
level of loading for a static test. Loading 
requirements for the flow-through test 
will vary depending on the flow rate of 
dilution water. The loading should not 
cause the dissolved oxygen 
concentration to fall below the 
recommended levels.

(iv) Photoperiod of 16 hours light and 
8  hours darkness.

(e) Reporting. (1 ) The sponsor shall 
submit to the EPA all data developed by 
the test that are suggestive or predictive 
of toxicity. In addition, the test report 
shall include, but not necessarily be 
limited to, the following information:

(i) Name and address of the facility 
performing the study and the dates on 
which the study was initiated and 
completed.

(ii) Objectives and procedures stated 
in the approved protocol, including any 
changes in the original protocol.

(iii) Statistical methods employed for 
analyzing the data.

(iv) The test substance identified by 
name, Chemical Abstracts (CAS) 
number or code number, source, lot or 
batch number, strength, purity, and 
composition or other appropriate 
characteristics.

(v) Stability of the test substance 
under the conditions of the test.

(vi) A description of the methods 
used, including:

(A) The source of the dilution water, 
its chemical characteristics (e.g., 
hardness, pH, etc.) and a description of 
any pretreatment.

(B) A description of the test substance 
delivery system, test chambers, the 
depth and volume of solution in the 
chamber, the way the test was begun 
(e.g., test substance addition), the 
loading, the lighting, and the flow rate.

(C) Frequency and methods of 
measurements and observations.

(vii) The scientific name, weight, 
length, source, and history of the

organisms used, and the acclimation 
procedures and food used.

(viii) The concentrations tested, the 
number of gammarids and replicates per 
test concentration. The reported results 
should include:

(A) The results of dissolved oxygen, 
pH and temperature measurements.

(B) If solvents are used, the name and 
source of the solvent, the nominal 
concentration of the test substance in 
the stock solution, the highest solvent 
concentration in the test solution and a 
description of the solubility 
determinations-in water and solvents.

(C) The measured concentration of the 
test substance in each test chamber just 
before the start of the test and at all 
subsequent sampling periods.

(D) The number of dead and live test 
organisms, the percentage of organisms 
that died, and the number that showed 
any abnormal effects in each test 
chamber at each observation period.

(E) The 48, 72 and 96-hour LCso’s and 
their 95 percent confidence limits. When 
sufficient data have been generated, the 
24-hour LC50 value also. These 
calculations should be made using the 
mean measured test substance 
concentrations.

(F) The observed no-effect 
concentration (the highest concentration 
tested at which there were no 
mortalities or abnormal behavioral or 
physiological effects), if any.

(G) Methods and data for all chemical 
analyses of water quality and test 
substance concentrations, including 
method validations and reagent blanks.

(ix) A description of all circumstances 
that may have affected the quality or 
integrity of the data.

(x) The name of the sponsor, study 
director, principal investigator, names of 
other scientists or professionals, and the 
names of all supervisory personnel 
involved in the study.

(xi) A description of the 
transformations, calculations, or 
operations performed on the data, a 
summary and analysis of the data, and a 
statement of the conclusions drawn 
from the analysis. Results of the 
analysis of data should include the 
calculated LC 5 0  value, 95 percent 
confidence limits, slope of the 
transformed concentration response 
line, and the results of a goodness-of-fit 
test (e.g., chi-square test).

(xii) The signed and dated reports of 
each of the individual scientists or 
orther professionals involved in the 
study, including each person who, at the 
request or direction of the testing facility 
or sponsor, conducted an analysis or 
evaluation of data or specimens from 
the study after data generation was 
completed.

(xiii) The locations where all 
specimens, raw data, and the final 
report are stored.

(xiv) The statement prepared and 
signed by the quality assurance unit.

PART 799—1AMENDED]

3 . Part 799 is amended as follows:
a. The authority citation for Part 799 

continues to read as follows:
Authority: 15 U.S.C. 2603, 2611, 2625.

b. By adding § 799.3300, to read as 
follows:

§ 799.3300 Unsubstituted  
phenylenediam ines.

(a) Id e n tif ic a tio n  o f  test substances.
(1 ) The unsubstituted 
phenylenediamines, p- 
phenylenediamine ( p-pda, CAS No. 106- 
50-3), m-phenylenediamine [m - pda,
CAS No. 108-45-2), and o- 
phenylendiamine (o- pda, CAS No. 95- 
5 4 - 5 ) shall be tested in accordance with 
this section.

(2) p-Pda, m-pda, and o-pda of at least
98.0 percent purity shall be used'as the 
test substances. Either the hydrochloride 
or sulfate salt of m-pda shall be used as 
a test substance in the oncogenicity 
study if thé free base proves to be 
unstable under the conditions of the 
feeding study. The salt(s) shall be of at 
least 98.0 percent purity.

(b) Persons req u ire d  to subm it s tudy  
plans, conduct tests, and  subm it data.
(1 ) All persons who manufacture or 
process m-pda and m-pda.^SCL after 
the effective date of the final rule (44 
days after the publication date of the 
final rule in the Federal Register) to the 
end of the reimbursement period shall 
submit letters of intent to test, 
exemption applications, and study 
plans, and shall conduct tests and 
submit data as specified in paragraph (c) 
of this section and Part 790 of this 
chapter.

(2 ) All persons who manufacture or 
process unsubstituted 
phenylenediamines (o-pda, m-pda, m- 
pda.flhSCh, p-pda, and p-pda.H2S 0 4) 
after the effective date of the final rule 
(44 days after the publication date of the 
final rule in the Federal Register) to the 
end of the reimbursement period shall 
submit letters of intent to test, 
exemption applications, and study 
plans, and shall conduct tests and 
submit data as specified in paragraphs 
(d) and (e) of this section and Part 790 of 
this chapter on each unsubstituted 
phenylenediamine manufactured or 
processed by that person.

(c) H e a lth  effects testing—(1) 
M u ta g e n ic ity  testing—(i) R equ ired  
testing. (A) The sex-linked recessive
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lethal (SLRL) assay shall be conducted, 
by injection, in D rosoph ila  m elanogaster 
on m -pda in accordance with § 798.5275 
of this chapter.

(B) If the SLRL assay conducted 
pursuant to paragraph (c)(l)(iJ(A) of this 
section is positive, the mouse specific 
locus test shall be conducted for m-pda 
by gavage in accordance with § 798.5200 
of this chapter.

(ii) R eporting  requirem ents. (A) The 
final results and final report for the 
SLRL assay shall be submitted to the 
EPA no later than 1 year after the 
effective date of this section.

(B) The final results and final report 
for the mouse specific-locus test shall be 
received by EPA not later than 2 years 
after the effective date of this section.

(Cj Interim reports for the SLRL assay 
and mouse specific locus study are 
required quarterly.

(D) Study plans for the SLRL must be 
submitted within 45 days of the effective 
date of this section. For the mouse 
specific locus study, study plans shall be 
submitted within 45 days of the 
submission of the final report for the 
SLRL assay.

(2) O ncogen ic ity—(i) R equ ired testing. 
A 2-year dermal oncogenicity bioassay 
shall be conducted with m-pda in 
accordance with § 798.3320 of this 
chapter if mutagenic effects are • 
observed in the test conducted pursuant 
to paragraph (C)(l)(i)[A) of this section: 
the sex-linked recessive lethal gene 
mutation assay in D rosoph ila  
melanogaster.

(ii) R eporting  Requirem ents. (A) The 
final results and final report for the 
oncogenicity bioassay shall be 
submitted to the EPA no later than 5 
years after the effective date of this 
section.

(B) Interim reports for the 
oncogenicity bioassay are required 
quarterly.

(C) Study plans for the oncogenicity 
test shall be submitted within 45 days of 
the submission of the final report for the 
SLRL assay.

(d) C hem ica l fa te  testing—(1) In d ire c t 
photo reaction  testing—(i) R equ ired  
testing. Indirect photoreaction studies 
shall be conducted on p-pda, m-pda, and 
o-pda to determine the half-life in water 
of each of the three unsubstituted PDAs 
in accordance with § 796.3765 of this 
chapter.

(ii) R eporting  requirem ents. (A) The 
study plans for indirect photoreaction 
studies shall be submitted to EPA 45 
days prior to the onset of testing.

(B) The final report shall be due no 
later than 8 months after the effective 
date of the final rule.

(C) The final report shall include a 
calculation of the predicted

environmental concentration (PEC), 100 
X  PEC, and 1,000 X  PEC for each 
isomer. PEC shall be calculated by using 
results from the indirect photoreaction 
studies and solving the following 
equations for the appropriate isomer: o- 
pda: PEC0= 0.3629+1.0468 log tVz: m - 
pda: PECm= 0.6830+1.9702 log tV2; p -  
pda: PECp= 0.0085+0.0024 log tVn where 
PEC is the predicted concentration in 
ppb and IVz is the half-life for oxidation 
(i.e., indirect photolysis) expressed in 
minutres. PEC, 100 X  PEC, and 1,000 X  
PEC shall be used in the decision logic 
described in paragraph (e) of this 
section.

(e) E nv iron m en ta l effects testing—(1 ) 
A cu te  to x ic ity  testing—(i) R equ ired  
testing. (A) Flowthrough fish acute 
toxicity tests (LC50) in the rainbow trout 
[Salm o ga ird n e ri)  shall be conducted 
with 0 -, 0 7 -, and p-pda in accordance 
with § 797.1400 of this chapter.

(B) Acute flowthorugh studies using 
the water flea [D aphn ia  m agna) shall be 
conducted with 0 -, m-, and p-pda in 
accordance with § 797.1300 of this 
chapter.

(C) If the LC50 for any study conducted 
pursuant to paragraphs (e)(1) (i) (A) and 
(B) of this section is less than or equal to 
100 X  PEC, chronic toxicity testing shall 
be conducted pursuant to paragraph
(e)(2) of this section.

(D) If the LC50 from the tests 
conducted pursuant to paragraphs
(e)(l)(i) (A) or (B) of this section is 
greater than 100 X  PEC and less than or 
equal to 1000 X PEC (as calculated 
pursuant to paragrpah (d)(l)(ii)(B) of this 
section) for any isomer in either fish or 
invertebrates, two additional freshwater 
fish in accordance with § 797.1400 of this 
chapter or the freshwater invertebrate, 
Gammarus, in accordance with
§ 797.1310 of this chapter (as 
appropriate) shall be tested in acute 
toxicity tests with that isomer. If any 
resulting LD50 is less than or equal to 100 
X  PEC for any isomer, chronic toxicity 
testing shall be conducted for that 
isomer pursuant to paragraph (e)(2) of 
this section.

(E) No further testing of an individual 
isomer in vertebrate or invertebrate 
species is necessary if the following 
conditions are met:

(1) The LC50 is greater than 1,000 X  
PEC for tests conducted pursuant to 
both paragraphs (e)(l)(i) (A) and (B) of 
this section, or

(.2) All LC50 values determined from 
testing conducted pursuant to paragraph
(e)(l)(i)(D) of this section are greater 
than 100 X PEC.

(F) Acute studies using the alga, 
Selenastrum  capricornutum , shall be 
conducted with 0 , m-, and p- pda in

accordance with § 797.1050 of this 
chapter.

(ii) R eporting  requirem ents. (A) The 
Study plans for acute toxicity testing 
shall be submitted to the EPA 45 days 
prior to the onset of testing.

(B) The final report for acute toxicity 
testing shall be submitted to the EPA no 
later than 18 months after the effective 
date of this rule.

(C) Interim reports for the acute 
toxicity testing are required quarterly.

(2 ) C hron ic to x ic ity  testing—(i) 
R equ ired  testing. (A) A fish early life 
cycle flowthrough test shall be 
conducted in the most sensitive species 
of Pim ephales prom elas, Salm o  
ga ird ne ri, or S alve linus fo n tin a lis  with 
each isomer demonstrating an LC50 

determined by testing of fish pursuant to 
paragraph (e)(l)(i) (A) or (D) of this 
section to be equal to or less than 100 X 
PEC. Testing shall be in accordance 
with § 797.1600 of this chapter.

(B) An invertebrate chronic 
flowthrough toxicity test shall be 
conducted in the more sensitive species 
of D aphn ia  magna  or Gam m arus 
pseudolim neaus  for each isomer 
demonstrating an LC50 equal to or less 
than 1 0 0  X PEC as determined by 
testing of invertebrates pursuant to 
paragraph (e)(l)(i) (B) or (D) of this 
section and in accordance with 
§ 797.1330 of this chapter or in 
accordance with the method described 
by Sanders et al. E nv iron m en ta l 
T oxico logy  an d  Chem istry. 4:149-154, 
1985, for Gam m arus  which is 
incorporated by reference. The method 
is available from the Office of Federal 
Register Information Center, 1 1 th and L 
St., Washington, DC, arid the OPTS 
Reading Room (docket number OPTS- 
42008B, Environmental Protection 
Agency, 401 M St., SW., Washington, 
DC). This incorporation by reference 
was approved by the Director of the 
Federal Register on [date]. The method 
is incorporated as it exists on the 
effective date of this rule; a notice of 
any change will be published in the 
Federal Register.

(ii) R eporting  requirem ents. (A) Study 
plans for any chronic testing shall be 
submitted to EPA 45 days prior to the 
onset of testing.

(B) The tests shall be completed and 
the final results shall be submitted to the 
EPA no later than 2 years after the 
effective date of this notice.

(C) Quarterly reports shall be 
submitted.

(D) The final report shall include, but 
not necessarily be limited to, the 
information specified in accordance 
with § 797.1310(e) of this chapter with 
the following modifications:
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(7) The requirement under 
§ 797.1310(e)(l)fviii) of this chapter is 
modified to require reporting of the 
concentrations tested, to include a 
minimum of five concentrations of the 
chemical chosen in a geometric series in 
which the ratio is between 1.5 and 2.0 
(e,g„2, 4, 8,16, 32 and 64 mg^L), the 
number of gammarids and rqplicates per 
test concentration.

\2 )  The requirement-under 
§ 797.1310(e)( 1 : (E) of this chapter is 
modified to require the 0, 30, 60, and 90 
day LCso values and their 95 percent 
confidence limits, percent survival, and 
mean body length at «each interval.

(5) The requirement-under 
§ 797.131Q(e)(l)(xi) of thisidhapter shall 
be modified to include the analysis of 
results with anaiysisfof variance and the

least significant differenGe;mean  
com parison test.
(Information collection'requirements'have
been approved by the Office of Management 
and Budget under Control Number 2070-0033)

[FR Doc. 86-9 Filed 1-3-86: 8:45 ami
BILLING CODE 6560-50-M
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ENVIRONMENTAL PROTECTION 
AGENCY

40 CFR Part 271 

[FR L 2860 -9 ]

State Hazardous Waste Program 
Requirements
a g e n c y : Environmental Protection 
Agency.
ACTION: Proposed Rule and Request for 
Comments.

s u m m a r y : This proposal is the first of a 
set of companion rules to EPA’s final 
rule, published July 15,1985 (50 FR 
28702), which codified in regulations 
those requirements specified by the 
Hazardous and Solid Waste 
Amendments of 1984 (HSWA) which 
took effect immediately or shortly after 
enactment. The final rule amends EPA’s 
hazardous waste regulations to 
incorporate the statutory language of the 
HSWA into EPA’s existing regulatory 
framework. This notice proposes 
changes to the existing regulations to 
assist in the implementation of the new 
statutory provisions pertaining to the 
authorization of State hazardous waste 
programs.
DATE: EPA will accept written comments 
on the proposed rule and preamble that 
are received on or before February 5,
1988.
a d d r e s s e s : Comments should be 
directed to Docket Clerk, Office of Solid 
Waste (WH-562B),TJ.S. Environmental 
Protection Agency, 401 M Street, SW„ 
Washington, DC, 20460.
■Communications should identify the 
regulatory docket number as follows: 
“State Authorization Codification Rule.’’ 

The official docket for this proposed 
rulemaking is located in Room S-?212A, 
U S. Environmental Protection Agency, 
401 M Street, SW„ Washington, DC, ̂  
20460 and is available for viewing from 
9:00 a.m. to 4:00 p.m., Monday through 
Friday, excluding holidays.
FOR FURTHER INFORMATION CONTACT: 
The RCRA Hotline, toll-free (800) 424- 
9346 or in Washington, DC at (202) 382- 
3000, or Frank McAlister, State 
Programs Branch, U.S. Environmental 
Protection Agency, 401 M Street, SW., 
Washington, DC, 20460. Telephone: (202) 
382-2210.
SUPPLEMENTARY INFORMATION:

Preamble Outline
I. Authority
II. Background

A. Final authorization requirements
B. Application and program revisions: 

deadlines and requirements
1. Current requirements
2. Requirements for initial applications

3. States with final authorization: 
clustering
4. States with,final authorization: special 
HSWA cluster
5. Self-implementing statutory 
amendments
C. Expiration of HSWA interim 
authorization

D. Application procedures for HSWA 
interim authorization

E. Administration compliance order and 
penalty authorities

IV. Regulatory Analysis
A. Regulatory Impact Analysis
B. Regulatory Flexibility Act
C. Paperwork Reduction Act

I. Authority
These proposed regulations, if 

adopted, would be issued under 
authority of sections 1006, 2002(a), and 
3006, of the Solid Waste Disposal Act. 
as amended by the Resource 
Conservation and Recovery Act, as 
amended, 42 U.S.C. 6905,6912(a). and 
6926.
II. Background

On November 8,1984, the President 
signed into law the Hazardous and Stilid 
Waste Amendments of 1984 (HSWA). 
This new statute makes many changes 
to EPA’s existing hazardous waste 
management program. On July 15,1985, 
EPA published affinal rule that amended 
EPA’s hazardous waste regulations to 
reflect those statutory provisions that 
have immediate or short-term effects on 
the regulated community and States (50 
FR 28702-28755). That rule is referred to 
hereafter as the “final codification rule.’’

The;preamble to the final codification 
rule provides in detail the background 
and purpose of EPA’s efforts to 
incorporate into the existing Subtitle C 
regulations a set of requirements from 
the 1984 RCRA Amendments (HSWA). 
Briefly, the findlTule simply adds the 
statutory language to the existing 
Subtitle C regulations, with a preamble 
that provides our legal interpretations of 
that language.

This rule, by contrast, proposes 
changes to the Subtitle C regulations 
that are more than mere transpositions 
of the statutory provisions which take 
effect immediately or shortly after 
enactment. This proposal and 
accompanying preamble deal with State 
authorization issues that are logical 
outgrowths of the new Amendments, 
rather than matters mandated for 
immediate implementation by the 
statute. This rule is the first of a few 
companion rules to the final codification 
rule.
III. Discussion

This section discusses the changes 
EPA proposes to make to the State 
authorization portion of the Subtitle C

regulations. It also raises for public 
comment several issues on how we 
should implement the new Amendments. 
The preamble describes how we 
propose either to change the final 
codification rule or to create a new 
regulation to facilitate implementation 
of the new provision. In some instances 
we do not propose any regulatory 
change, but instead we request public 
comment on whether particular changes 
to our regulations would be desirable.

The preamble to the final codification 
rule discusses EPA’s legal interpretation 
of the HSWA provisions concerning 
State programs and explains certain 
changes EPA has made to the Part 271 
regulations concerning State 
authorization. This notice proposes 
other changes to the Part 271 
regulations. Four areas are covered: (1) 
The requirements States must meet to 
obtain and retain final authorization, (2) 
the deadlines by which States must 
revise their programs to reflect changes 
in the Federal program, (3) the 
expiration date for interim authorization 
under section 3006(g) of RCRA, as 
amended by HSWA, and (4) application 
procedures for section 3006(g) interim 
authorization.

The preamble to the final rule should 
be read first to understand the context 
of today’s proposal (see 50 FR 28728 to 
28733). As mentioned there, we use the 
term “1984 interim authorization” or 
“HSWA interim authorization” to refer 
to the new type of interim authorization 
under section 3006(g). The term “1976 
interim authorization” refers to Phase I 
and II interim authorization under RCRA 
as enacted in 1976. Nevertheless, the 
basic distinction between interim 
authorization and final authorization 
will continue to apply to HSWA 
provisions. Interim authorization is a 
temporary authorization which is 
granted if EPA determines that the State 
program is “substantially equivalent” to 
the Federal program. On the other hand, 
final authorization is granted 
permanently to a State by EPA if the 
Agency finds that the State program: (1) 
Is “equivalent” to the Federal program,
(2) is consistent with the Federal 
program and other State programs, and
(3) provides for adequate enforcement.

A. F in a l A u th o riz a tio n  Requirem ents

The Agency reviewed the State 
authorization requirements in Part 271 to 
see what regulatory changes were 
necessary to supplement those in the 
final codification rule. We concluded 
only a Tew changes were necessary in 
the requirements that States must meet 
in order'to qualify for final authorization 
that States must meet in order to qualify
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for final authorization. These proposed 
changes are discussed below.

Jn the final rule, we added a new 
§ 271.l{j) to identify the HSWA 
provisions that are effective in 
authorized States. As part of that new 
paragraph, we set forth a table in 
§ 271.1(j)(2) for listing HSWA rules as 
they are promulgated. We are proposing 
to add a statement to the latter 
provision to the effect that the 
promulgation date listed in the table 
may differ from the effective date. We 
are also considering adding a table that 
would identify the HSWA statutory 
provisions that take effect independent 
of rulemaking action. Such a table 
would more clearly delineate the HSWA 
provisions that implement the Federal 
program than § 271.1(j)(l) currently 
does. We invite comment on the 
usefulness of a table of this nature.

The Agency decided not to amend the 
program description or Attorney 
General’s statement requirements in 
§§ 271.6 and 271.7. The State is already 
required to submit a description of the 
program it administers; this description 
would necessarily reflect changes to the 
program because of HSWA. The 
Attorney General’s statement remains a 
critical element of any application and 
will need to address changes to the 
State program necessitated by HSWA.

We also did not change the 
requirements for the Memorandum of 
Agreement in § 271.8. Clearly, such 
agreements will have to be expanded to 
cover implementation of HSWA;
§ 271.8(a) already provides the authority 
for such agreements for the 
administration and enforcement of the 
regulatory program. Expanded 
agreements will be most necessary in 
the permitting area.

Only a few changes are needed to the 
requirements in §§271.9-271.14 because, 
generally speaking, these regulations 
imposed a continuing obligation for the 
State program to remain equivalent to 
EPA’s program. For example, existing 
§§ 271.12(j) and 271.13(a) already require 
State programs to include State 
analogues to all Part 264 and 266 
requirements and to require facilities 
with the State equivalent of interim 
status to comply with standards at least 
as stringent as Part 265. Similarly,
§ 271.14 already requires State 
permitting requirements to be equivalent 
to those which are amended today. EPA 
anticipates that, with few exceptions, 
States will need to adopt analogues to 
changes that are made to Parts 260-268 
and Part 124. EPA plans in the final rule 
to add language to Part 271 that clarifies 
that States must adopt analogues to all 
requirements in Parts 260-268 and Part 
124 and all self-implementing statutory

provisions unless otherwise provided in 
Part 271.

In addition to the changes mentioned 
above that will be made in the final rule, 
in today’s notice we are proposing two 
changes to §§ 271.9-271.14. First, we 
plan to amend § 271.13(a) to incorporate 
termination of interim status pursuant to 
§ 270.73(c)—(f). Section 271.13(a) would 
be modified to conform to the HSWA 
requirements concerning automatic 
termination of interim status if Part B 
permit applications are not submitted 
within specific time frames. State law 
would also have to provide for 
automatic termination of the State 
analogue to Federal interim status upon 
a facility’s failure to submit a Part B 
application. Second, we are proposing to 
change § 271.9 to provide that if a State 
has a delisting mechanism, it may not 
delist wastes in a manner contrary to 
§ 260.22. Section 260.22 is a combination 
of both HSWA and non-HSWA 
requirements; because the requirements 
are difficult to separate, we are 
proposing that a State with a delisting 
mechanism must comply with all of 
§ 260.22. We wish to emphasize, 
however, that the rule would not require 
States to establish a delisting 
mechanism. Rather, our only intent is to 
assure that States which do have 
delisting mechanisms act consistently 
with § 260.22.

We did not amend § 271.16 concerning 
State authorization enforcement 
requirements, although elsewhere in this 
notice we are soliciting comments on 
possible amendments to this section of 
the regulations. EPA’s new enforcement 
authorities under section 3008 are not 
currently a State authorization 
requirement. While EPA intends to use 
its new authority in authorized States, 
the 1984 Amendments do not 
automatically confer that authority on 
the States. States may voluntarily 
amend their statutes to acquire authority 
equivalent to all of section 3008, or may 
be required to do so in the future if EPA 
amends § 271.16.

States and the regulated community 
should note, however, that the new, 
mandatory inspection requirements in 
section 3007(e) apply automatically in 
authorized States. Section 3007(e) 
requires both EPA and authorized States 
to inspect all permitted and interim 
status facilities at least once every two 
years, starting no later than November
8,1985. Regulatory amendments to Part 
271 are not necessary to implement 
section 3007(e) in authorized States.

B. Applications and Program Revisions: 
Deadlines and Requirements
1. Current Requirements

Section 271.21(e) specifies which 
regulations a State must adopt to 
receive final authorization and contains 
deadlines by which States with final 
authorization must modify their 
programs to adopt new Federal 
requirements. As we have interpreted 
the current § 271.21(e), any State 
applying after November 8,1985 for final 
authorization for the pre-HSWA 
program must have authority for those 
HSWA statutory provisions which took 
effect on November 8,1984. Any State 
applying for final authorization after 
July 15,1986 must also have authority 
for the final codification rule. In fact, 
since the final codification rule was 
intended only to codify the statutory 
requirement as regulatory requirements, 
any State which applies for 
authorization for the amendments which 
took effect on November 8,1984, should 
also be able to simultaneously apply for 
authorization for the final codification 
rules. However, a State program 
applying for final authorization before 
those dates need not have the authority 
described above.

Any State with final authorization is 
currently required to modify its program 
by November 8,1985 to reflect the 
HSWA provisions which took effect on 
November 8,1984 if only regulatory 
changes are necessary to change the 
State program, and by November 8,1986 
if statutory changes are needed to 
amend the State’s legal authority. 
Similarly, such States must modify their 
programs to reflect the final codification 
rule by July 15,1986 or July 15,1987 
depending on whether regulatory or 
statutory changes are necessary. 
Extensions of up to six months for these 
deadlines are available in certain 
circumstances (see $ 271.21(e)(3)).
Within 30 days of the completion of any 
State program modification, the State 
must submit its revision application to 
EPA for approval.

In the final codification rule, we 
amended § 271.21(e) to provide that 
States may satisfy the deadlines in that 
provision by seeking either final 
authorization under section 3006(b) or 
interim authorization under section 
3006(g). This notice proposes to further 
clarify § 271.21(e) and suggests a new 
approach to the deadlines for making 
program revisions. Also, the provision 
has been substantially reorganized and 
rewritten because of the number of 
changes involved. If adopted, the States 
would have more time to make 
modifications to their programs than
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allowed under the existing § 271.21(e).
We believe that the States will need this 
additional time to modify their programs 
since EPA anticipates as many as sixty 
Federal program changes over the next 
five years that will necessitate 
subsequent State program revisions.

The following list is a tentative 
schedule of the Federal RCRA program 
changes under HSWA. This list is 
intended only for illustrative purposes 
and may not be all-inclusive. The 
Agency has reasonable confidence in 
the schedule presented below for 1986 
and 1987. However, the schedule for 
1988 and beyond is necessarily 
incomplete since we expect that the 
Agency will take new initiatives that we 
cannot anticipate at this time. For 
example, it is likely that we will be 
listing additional hazardous wastes,

• revising facility standards, revising 
procedural rules, and otherwise 
improving the Federal regulatory 
program in the years to come. However, 
we feel that this list, even though 
perhaps incomplete, will be useful to 
illustrate the magnitude and 
approximate schedule of changes to the 
Federal program that will subsequently 
have to be picked up by authorized 
States.
Illustrative L ist o f  Fed era l R equ irem en ts 
N ecessitatin g  S ta te  Program  R ev ision s

November8,1984
—Delisting procedures 
—Prohibition of disposal in salt domes, salt 

beds and underground mines and caves 
—Prohibition of waste oil as dust suppressant 
—Double liners for new or expanding 

landfills and surface impoundments 
—Ground water monitoring 
—Prohibition of burning fuels containing 

hazardous waste in certain cement kilns 
—Corrective action
—Review of land disposal permits every five 

years
—Loss of interim status 
—Interim status facilities receiving waste 

after July 26,1982
January 1985
—Dioxin listing and management standards
February 1985
—Fuel labeling
April 1985
—Paint filter test
May 1985
—Prohibition of liquids in landfills 
—Expansions during interim status—waste 

piles
—Expansions during interim status—landfills 

and surface impoundments
August 1985
—Small quantity generator manifest 

requirements

—Exposure assessments to accompany 
landfill and surface impoundment permit 
applications

September 1985
—Waste minimization certification 

November 1985
—Prohibition on non-hazardous liquids in 

landfills
—Closure of interim status land disposal 

facilities that have not certified

February 1986
—Prohibition on biodegradable and 

compressible adsorbents 
—Notification and recordkeeping 

requirements on producers, burners, 
blenders, distributors and marketers or 
waste-derived fuel

March 1986
— Small quantity generator and §§ 3002-3005 

requirements

May 1986
—Hazardous waste export standards 

June 1986
—Underground hazardous waste tank 

standards
—Decision on listing other halogenated 

dioxins

November 1986
—Regulations for hazardous waste used as 

fuel (standards for burners, blenders, and 
distributors) *

—Regulations for transporters of fuels 
produced by blending

—Land disposal prohibitions on dioxins and 
F001-F005 solvents

— Double liners and leachate collection 
systems

—Location standards for new land disposal 
facilities

—Deadline for surface impoundment retrofit 
exemption applications 

—Organic toxicity characteristic 
—Final decisions onwhether to list used 

automotive oil
— Standards for generators and for transport 

of used car oil

March 1987
—Containerized liquids in landfills 
—Decision on listing of 17 specified wastes 
—EP toxicity test revisions

May 1987 
—Leak detection 

July 1987
— Land Disposal ban on “California” wastes 
— Domestic sewage restriction standards

November 4987
— Final determination on applications for 

surface impoundment retrofit exemptions

June 1988 
— Air emissions 

August 1988
—Prohibition on California wastes, dioxins, 

and solvents in Class I wells 
—Land disposal prohibition of Vb of listed 

wastes

September 1988 
—Location Standards 

November 1988
—Prohibition on land disposal of soils 

contaminated with California wastes, 
dioxins, solvents and Vb of listed wastes 

—Double liners for existing surface 
impoundments

—Modify underground hazardsous waste 
tank standards to be consistent with other 
hazardous substances tank standards

June 1989
—Prohibition on land disposal of % of listed 

wastes

May 1990
—Prohibition on land disposal of remaining 

Vb of listed wastes

2. Requirements for Initial Applications

Section 225 of HSWA amended 
section 3006(b) of RCRA to provide more 
specificity with regard to the 
requirements that apply to a State 
submitting an application for final 
authorization. We believe that 
§ 271.21(e) should be changed to take 
full advantage of this legislation. Section 
271.21(e)(l)(i) presently requires State 
applications to address Federal self- 
implementing statutory provisions that 
were in effect, and regulations that were 
promulgated, 12 months prior to the 
submission of the State’s application.
We are proposing to change this 
requirement to allow State applications 
to be reviewed based on regulations “in 
effect” instead of “promulgated.” The 
law explicitly allows for a review based 
on “the Federal program in effect one 
year prior to submission.” This proposal 
would provide States with more time to 
make changes to their programs prior to 
applying for authorization since many 
Federal regulations take effect six 
months after promulgation. Unless and 
until this proposal is adopted, however, 
States must satisfy the deadline in the 
current § 271.21(e)(1). Note that this 
proposed language is placed under 
§ 271.3(f) instead of under § 271.21.

We also plan to amend § 271.3(f) to 
clarify that States may be authorized for 
requirements taking effect less than 12 
months before a State submits its 
official application. “May” would be 
substituted for "shall” in the first 
sentence.
3. States W'ith Final Authorization: 
Clustering

As discussed in the final codification 
rule, any requirement or prohibition of 
HSWA takes effect automatically in 
authorized States. Congress chose that 
approach to assure that there would be 
no delay in imposing the more stringent 
environmental requirements of HSWA.
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The combined effect of HSWA and 
§ 271.21(e), however, creates serious 
implementation problems.

Section 271.21(e) currently requires 
States with final authorization to modify 
their programs to adopt new Federal 
requirements within a one or two year 
time frame (one year if only regulatory 
changes are needed and two years if 
statutory changes are necessary). 
Between regulations implementing 
HSWA and statutory provisions that 
take effect, States would be required to 
initiate revisions of their regulations 
and/or statutes several times a year. 
Conducting numerous rulemakings, 
including the potential for holding public 
hearings, will constitute a serious 
administrative burden. These 
rulemaking activities are particularly 
burdensome where State law requires 
legislative review of regulations. 
Representatives of the Association of 
State and Territorial Solid Waste 
Management Officials have indicated 
that many State legislatures are not 
receptive to addressing hazardous waste 
matters in such a fragmented way.

Today’s proposal would “cluster” the 
Federal program changes that occur 
after June 1984. Under this “clustering” 
scheme, the one year/two year “clock” 
in § 271.21(e)(2) would no longer begin 
on the promulgation date of every 
regulation or the effective date of self- 
implementing statutory provisions 
without prior implementing regulations. 
Rather, there would be an annual 
clustering of all the Federal 
requirements promulgated or taking 
effect in the previous twelve month 
period. The cluster would encompass all 
RCRA requirement i, including those 
implementing HSWA (although HSWA 
provisions, with the exception of section 
3006(f), would not be included in the 
1984-1987 annual clusters as discussed 
in the next section of the preamble). The 
"clock” for making revisions would start 
simultaneously for all requirements in 
the cluster. The same day each year 
would be used.

For reasons described below, the 
Agency is proposing that July 1 be the 
beginning date for annual clusters. Using 
this date, the first cluster would cover 
the period from July 1,1984 to June 30, 
1985. No State would have to complete 
program modifications for any Federal 
regulations promulgated during this 
period until July 1,1986 (or July 1.1987, 
for those specific areas for which the 
State needs to make statutory changes). 
These modifications would then be 
submitted to EPA for approval 30 days 
thereafter, as required by § 271.21(e)(4).

Subsequent clusters would encompass 
all Federal regulations promulgated 
during each year from July 1 to June 30.

States are encouraged to apply for and 
receive authorization for these 
requirements prior to cluster deadlines 
whenever possible. They need not wait 
until the expiration of each annual clock 
to submit an application for program 
revision.

The July 1 date was selected to 
facilitate submission of proposed 
legislative or regulatory amendments to 
State legislatures. While State 
rulemaking processes may be initiated 
at any time, legislative schedules are 
usually more constrained. Many State 
legislatures start meeting in January of 
each year (or alternate years). State 
agencies often have deadlines requiring 
them to submit their proposed 
legislation several months before 
January. Setting the annual date in July 
should allow the States adequate time to 
prepare proposed amendments and 
whatever analyses may be required and 
to submit regulations for legislative 
review where necessary.

One drawback with the clustering 
approach is that it could delay the time 
by which a State would have to adopt 
regulations by up to a year compared to 
the present deadlines. While we are still 
anxious for those requirements to take 
effect in authorized States, we also 
believe that more flexibility in the 
deadlines is appropriate to allow the 
States to choose workable schedules for 
adopting the various RCRA 
requirements. Further, most of the RCRA 
regulations in the coming years will be 
implementing HSWA and, therefore, 
will take effect in all authorized States. 
Thus, we concluded the logistical 
problems should outweigh the potential 
delays.
4. States With Final Authorization: 
Special HSWA Cluster

EPA expects that between November 
8,1984 and May, 1990, there could be as 
many as sixty HSWA requirements or 
prohibitions that will take effect. As 
discussed in the preceding section of the 
preamble on clustering, it would be a 
serious administration burden, if not 
impossible, for States to address such a 
large number of program modifications 
in a piecemeal fashion. The clustering 
approach seeks to alleviate the 
administrative burdens while 
encouraging State assumption of 
program responsibilities as soon as 
practical.

However, for the HSWA requirements 
and prohibitions, a second, and 
probably more serious, problem is 
created by the fact that the HSWA 
provisions take effect automatically in 
authorized States. Thus it is very likely 
that the responsibility for implementing 
the RCRA program—and particularly for

issuing permits—will bounce back and 
forth between the States and EPA. For 
example, the following scenario is 
possible: (1) As of October 1984, the 
State was authorized to issue RCRA 
permits for surface impoundments. (2) 
On November 9,1984, the State was no 
longer able to issue a RCRA permit 
because it was not authorized to carry 
out the new HSWA requirements. (3) In 
1985, the State is authorized for the 
HSWA provisions regarding surface 
impoundments and can issue RCRA 
permits again. (4) In 1986, EPA issues 
new regulations under HSWA affecting 
surface impoundments, and because the 
1986 regulations take effect in 
authorized States, the State once again 
is not authorized to issue RCRA permits 
for surface impoundments. In sum, 
because of the number of regulations 
implementing HSWA that EPA expects 
to promulgate and the various statutory 
provisions that will go into effect, it is 
very unlikely that a State will be able to 
maintain its fully authorized status 
continuously.

We considered whether there was 
anything EPA could do to minimize 
these possible adverse impacts. Since 
Congress itself decided that HSWA 
requirements should take effect 
automatically in authorized States, EPA 
has no authority to allow States to 
continue to administer their less 
stringent State rules as RCRA 
requirements. However, we realized that 
by changing the deadlines in § 271.21(e), 
we could ease the pressure on the States 
considerably.

Therefore, we are proposing a one
time multi-year HSWA cluster to 
encompass the HSWA provisions that 
are promulgated or take effect between 
the date of enactment (November 8,
1984) and June 30,1987. States would be 
required to adopt these HSWA 
provisions by July 1,1988 if only State 
regulatory changes are needed, or July 1, 
1989 for any specific HSWA provisions 
that necessitate State statutory changes 
(see proposed § 271.21{e){2)(iii)). We 
chose the June 1987 date because we 
expect the bulk of the HSWA changes to 
the Federal program prior to that date 
(approximately 40 changes). Further, we 
selected the June 30 date since it 
coincides with the end date for the 
proposed annual “cluster” discussed in 
the previous section of the preamble.

One exception would be made to the 
proposal to amend § 271.21(e) for 
HSWA provisions. As discussed in 
detail in the final codification rule,
§ 271.17 was amended to require State 
programs to provide for public 
availability of information. Although 
this requirement stems from HSWA,



500 Federal Register / Vol. 51, No. 3 / Monday, January 6, 1986 / Proposed Rules

unlike other HSWA requirements it does 
not take immediate effect in authorized 
States. Because authorized State 
programs need to be revised before this 
requirement will be effective, a delay 
until 1987 for this provision is 
unwarranted. Thus, in the preamble to 
the final rule we indicated that the 
applicable deadline for program 
modification was the time frame 
specified in § 271.21(e). Under 
§ 271.21(e)(2)(ii), as we propose to 
amend it, State modifications for 
§ 271.17(j) would be required by July 1, 
1986 (or July 1,1987 if a statutory change 
is required). State program revisions for 
the public availability of information 
provision would thus be accomplished 
in accordance with the schedule for the 
first “cluster” of non-HSWA 
requirements as discussed in the 
preceding section.

By establishing this one-time multi
year HSWA cluster, States will not be 
forced to change their program every 
time a new HSWA requirement is 
promulgated or takes effect during this 
cluster period. However, States are still 
free to apply for interim or final 
authorization for some of all HSWA 
requirements before 1988 (or 1989, if a 
statutory change is required) and EPA 
encourages States to seek authorization 
as soon as they can qualify. For 
example, a State can selectively seek 
authorization for those program 
elements that it can expeditiously 
qualify for while postponing program 
revisions in rapidly changing program 
areas. Thus, a State can avoid the cycle 
of changing its regulations to meet a 
§ 271.21(e) deadline only to find that, 
soon after, it will lose authorization 
because of a new set of requirements in 
that area. However, in any case the 
State must modify its program by July 1, 
1988 (or 1989) at the latest to pick up all 
the HSWA changes that occurred on or 
before June 30,1987. As mentioned 
earlier, the State may satisfy this 
requirement by seeking either interim or 
final authorization for these HSWA 
provisions (see § 271.21(e)(2)).

Since the HSWA requirements will be 
in effect in authorized States, the real 
issue is how quickly should the States 
be required to assume responsibility for 
the HSWA requirements. It must be 
recognized that even if a State was 
authorized very quickly, parts of the 
program will still bounce back and forth 
between the State and EPA as the 
HSWA provisions unfold. Prior to 1990, 
there is no foreseeable end point by 
which the State could be assured it was 
authorized for “the full RCRA program.” 
In view of that, and the problems 
described previously, we prefer not to

subject States to EPA deadlines which 
aggravate implementation problems.

It is important to note, however, that 
by postponing the State revision 
requirements of § 271.21(e) for HSWA 
until 1988, it is not EPA’s intent to 
discourage States from pursuing 
authorization. To the contrary, EPA will 
look toward a variety of means to foster 
State assumption of the HSWA 
provisions. For example, EPA is 
pursuing amendments to “streamline” 
the procedures for approval of State 
program revisions (proposed on June 10, 
1985 at 50 FR 24363). The final 
“streamlining” rule should foster State 
assumption of HSWA authorization by 
easing administrative processing 
burdens. EPA will also award State 
grant bonuses as an additional incentive 
for State adoption of (and authorization 
for) HSWA provisions. Further, the 
annual State grant work program could 
serve as a useful vehicle for States to 
plan for and schedule the pursuit of 
HSWA authorization.

We believe that the concept of the 
HSWA cluster is consistent with the 
purpose of § 271.21(e). That provision 
was promulgated with a strict deadline 
for State program revisions because new 
Federal requirements did not take effect 
in authorized States until they were 
adopted as State law. This is no longer 
the case with regard to HSWA 
requirements; EPA is directed to 
implement and enforce HSWA 
requirements in an authorized State 
until the State receives authority to do 
so.

We considered several alternative 
ways to treat the State program 
modification deadlines for the HSWA 
provisions. For example, we considered 
using an end date of November 8,1986 
for the HSWA cluster since more than 
one-half of the anticipated HSWA 
changes are scheduled to occur by that 
date. However, since» the Agency 
expects nine HSWA changes to occur on 
November 8,1986, coupled with the 
magnitude of HSWA changes prior to 
that date, the Agency felt that it would 
be unreasonable to require States to 
modify their programs by November of 
1987.

While States have demonstrated that 
State regulatory modifications can be 
made within a year, the magnitude of 
HSWA provisions that occur in the first 
two years of HSWA will represent a 
significant change in their hazardous 
waste programs. In addition, a 
November end date could hamper State 
efforts to approach their legislatures 
with regulatory and statutory 
amendments, as discussed elsewhere in 
this notice. Furthermore, we decided

that selecting the November date would 
be administratively confusing when 
taken together with the “clustering” 
deadlines discussed elsewhere in 
today’s notice. This would result in 
State programs being required to adopt, 
in order, the cumulative Federal HSWA 
changes for a two year period 
(November 1984 to November 1986), 
then the changes for an eight month 
period (November 1986 to July 1987), 
followed by annual groupings of HSWA 
and RCRA changes. Meanwhile, the 
States would also be simultaneously 
modifying their programs to pick up 
annual groupings of non-HSWA changes 
that initially span different time periods 
(July to June each year) and would be 
due on different dates.

Another option that the Agency 
considered was a very long-term HSWA 
cluster from November 8,1984 until June 
30,1990, encompassing all HSWA self- 
implementing statutory provisions. This 
approach would allow the greatest 
amount of State flexibility in seeking 
program authorization, but it would not 
require an expeditious assumption of 
authorization.

We considered another variation of 
establishing the State modification 
deadlines to create two multi-year 
HSWA clusters. We could require State 
program modifications for the HSWA 
provisions occurring between November 
1984 and July 1988 to be made by July 
1989, while the provisions occurring 
between July 1988 and July 1990 would 
need to be picked up by July 1991. 
However, today’s proposal was 
preferred since it requires States to pick 
up the Federal program changes more 
quickly.

We solicit public comment on the 
benefits of today’s proposed HSWA 
cluster as well as the other options 
described in This preamble. In particular, 
comments are requested from the States 
on their ability to make the necessary 
legislative and regulatory changes 
pursuant to today’s proposed HSWA 
cluster. We would also like for States to 
indicate whether they anticipate the 
need for statutory changes for any of the 
HSWA provisions (see the illustrative 
list of HSWA provisions earlier in this 
preamble). Further, the Agency is open 
to any other approaches that the public 
may suggest, and we urge interested 
parties to provide alternatives for EPA’s 
consideration. Based on the public 
comments EPA will decide whether to 
revise § 271.21(e)(2)(ii) in the manner 
proposed today.

If a State believes that the deadlines 
contained in today’s rule would be 
difficult to maintan, thus jeopardizing its 
authorization, the Agency would be
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especially interested to receive specific 
comments expalining why it could not 
meet such a schedule. The comments 
should elaborate on specific reasons 
which would prevent the States from 
meeting the deadlines. It should be 
recognized that for the approximately 
twenty HSWA requirements that are 
expected to occur after June, 1987, the 
State would have to modify its program 
in accordance with the annual cluster 
schedule. While the Agency wants to 
promote expeditious State assumption 
of the complete RCRA program, we 
want to avoid having the responsibilities 
of an entire authorized State program 
return to EPA simply because the State 
could not meet the program modification 
deadlines. Therefore, we feel it is very 
important to receive State input on 
today’s proposal so that we can 
establish a process for approving State 
program modifications in a manner that 
would be least disruptive to program 
implementation.

We do not believe today’s proposed 
actions would lead to a clear-cut 
division of labor or authority for 
implementation of HSWA. Many States 
will probably seek authority for some 
portions of the HSWA program, 
eliminating the need for EPA permitting 
in those areas. Where the State does not 
seek legal authority to issue RCRA 
permits by itself, the State will still be 
actively involved in permitting through 
cooperative agreements with EPA. 
Because of the permitting implications 
and the need to identify what 
requirements are enforceable in each 
State, the Regions and States will need 
to work together closely to identify the 
best strategy for each State.

To summarize the effect of the 
combined clustering proposals, no State 
with final authorization would have to 
modify its program until July 1,1988 for 
any HSWA requirements promulgated 
or taking effect between November 8, 
1984 and June 30,1987, with the 
exception of § 271.17(c). A State could 
voluntarily seek interim or final 
authorization before then for one or 
more HSWA requirements, and EPA 
encourages States to apply for 
authorization as soon as they can 
qualify. For non-HSWA related 
requirements and § 271.17(c), States 
would have to modify their programs by 
July 1,1986 to reflect all changes 
between July 1,1984 and June 30,1985, 
and annually thereafter. After 1987, 
States would have to modify their 
programs annually for the clustered 
Federal RCRA and HSWA program 
changes.

Neither proposed change affects 
States initially applying for final

authorization. Because of section 3006(b) 
of RCRA, as amended by Section 225 of 
HSWA, we retained the 12-month 
deadline governing applications for final 
authorization. There is no legal authority 
for extending the deadline beyond that 
in section 3006(b).

5. Self-Implementing Statutory 
Amendments

We are proposing one other change to 
§ 271.21(e). As originally promulgated,
§ 271.21(e) required States to revise their 
program within one year of the date of 
promulgation of a modification to Parts 
270, 271, or 261-266 (or within two years 
if a State statutory change was 
necessary). When EPA was in the 
process of amending § 271.21(e) in the 
Spring of 1984, we became aware that 
RCRA reauthorization might impose 
requirements directly by statute—i.e., 
without the need for EPA first to revise 
Parts 270 or 261-266. Thus, trying to 
anticipate the effect of HSWA, we 
provided in § 271.21(e)(l)(i) that 
applications for final authorization must 
include the Federal self-implementing 
amendments that were in effect twelve 
months before the State’s official 
application was submitted, as well as 
the RCRA regulations that were 
promulgated twelve months before the 
application. Similarly, we amended 
§§ 271.21 (e)(l)(iii), (e)(2), and (e)(3) to 
require that States already having final 
authorization must revise their programs 
within one or two years of the 
“promulgation date of regulations” or 
“the effective date of self-implementing 
statutory amendments.”

The purpose of these amendments 
was twofold—first, to assure that States 
would have twelve months notice before 
they would be required to adopt any 
new Federal requirement, and second, to 
make clear that statutory amendments 
that could be implemented without 
rulemaking, as well as changes to 
regulations, could necessitate revisions 
to-State programs.

At the time we amended § 271.21(e), 
we had not decided to publish rules 
incorporating the self-implementing 
amendments into the RCRA regulations. 
As a result, there may be confusion 
about whether the “clock” in § 271.21(e) 
starts from a self-implementing 
amendment or from a rule codifying or 
implementing the amendment. As 
discussed above and in the preamble to 
the final rule, we believe the earlier date 
controls. That is, if a HSWA 
requirement takes effect before EPA has 
published any implementing regulations, 
the “clock” starts on that date. If, 
however, EPA promulgates a regulation 
incorporating a statutory provision 
before the provision takes effect, the

“clock” starts from the date of the 
regulation, not from the effective date of 
the statutory provision.

This result is consistent with the 
intent of § 271.21(e): the effective date of 
the statutory provision is not relevant in 
the latter instance since promulgation of 
a rule incorporating statutory provisions 
(as well as enactment of the HSWA) 
provides the State with at least twelve 
months notice of the need to revise State 
programs.

To clarify .§ 271.21(e), we are 
proposing to make the wording more 
precise. We plan to amend paragraph (e) 
to state that the “clock” starts from the 
date of promulgation of a regulation or 
from the effective date of a HSWA 
requirement if no implementing 
regulations have previously been 
promulgated. In connection with that 
change and the other changes discussed 
previously in this preamble, we are 
proposing to reorganize § 271.21(e) into 
the following three sections: (1)
§ 271.3(f) for the requirements that 
pertain to States seeking final 
authorization, (2) § 271.21(e) for State 
program modification requirements that 
pertain to States that have already 
received final authorization, and (3)
§ 271.21(f) for State program 
modification requirements that pertain 
to States seeking final authorization. We 
believe the reorganization is an 
improvement because it more clearly 
defines the relationship between 
regulatory and statutory amendments 
and expresses EPA’s intent that the 
“clock” start once it becomes clear what 
the new Federal requirements are.

C. Expiration o f HSWA Interim 
Authorization

Section 3006(c)(2) requires EPA to 
establish by rule a deadline for the 
expiration of HSWA interim 
authorization. A State will need to 
obtain final authorization by that date 
for those requirements for which it holds 
HSWA interim authorization. State 
program authorization may be 
withdrawn by EPA if the State fails to 
revise its program to obtain final 
authorization. See § 271.22.

We are proposing that HSWA interim 
authorization expire July 1,1991. This 
date was selected since it is the due 
date for State program modifications for 
the last scheduled HSWA self- 
implementing provision. (See the cluster 
discussion above.) This will allow those 
States which seek interim authorization 
in the next few years for the early 
enactment provisions to be able to 
benefit from interim authorization for 
several years. However, by July 1,1991, 
those States will need to revise their
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programs to meet the “equivalency” test 
for final authorization.

In addition to requiring States to 
obtain final authorization by 1991 for the 
HSWA program existing in 1990, the 
proposed 1991 expiration date for 
interim authorization means that HSWA 
interim authorization would not be 
available for any HSWA regulations 
promulgated after that date. However, at 
this time no HSWA provisions are 
scheduled to take effect after 1990 
(although it is possible that the Agency 
will need to promulgate regulations after 
that date). We believe it is much simpler 
and efficient if all interim authorizations 
expire on a set date rather than for 
HSWA interim authorization to continue 
in perpetuity.

We consider another option that 
would allow States to obain interim 
authorization for any HSWA program 
requirement regardless of the date of 
promulgation. Such interim 
authorization would expire “x” months 
after each Federal regulation is 
promulgated implementing HSWA. (If 
we adopt the clustering concept 
discussed in the previous section, the 
expiration date under this option would 
be “x” months from the annual 
publication date of the cluster.)
However, this approach would mean 
that State programs would be an 
amalgam of equivalent and substantially 
equivalent requirements for the 
indefinite future. States would have to 
prepare, and EPA would have to review, 
additional program applications for 
authorization. For these reasons we are 
not proposing to allow interim 
authorization beyond June 30,1991. We 
encourage public comment on the 
proposed approach discussed in this 
section.

D. Application Procedures fo r HSWA 
Interim Authorization

A final issue is what procedures will 
govern applications for HSWA interim 
authorization. Under existing 
§ 271.21(b), a finally authorized State 
which seeks to obtain final 
authorization for regulations 
implementing HSWA would submit an 
application for a program revision. The 
§ 271.21(b) procedures for program 
revisions are more abbreviated than 
those for initial submission of an 
authorization application, requiring 
submission of whatever documentation 
EPA determines to be necessary. (For 
example, a modified program 
description or memorandum of 
agreement may not always be required.) 
Moreover, State public hearings prior to 
submission of the State’s application are 
not required. We intend to use those 
same procedures for applications for

1984 interim authorization to carry out 
the new amendments, as we see no 
reason for adopting different ones. We 
do not believe it is possible to adopt 
lesser State application requirements 
than § 271.21(b) and still evaluate the 
adequacy of a State’s application. Nor is 
there reason for establishing more 
rigorous application requirements for 
interim authorization. Thus, we are 
proposing to amend § 271.24 to specify 
that the § 271.21(b) procedures will 
govern the applications.

In light of the magnitude of 
anticipated changes in State hazardous 
waste programs necessitated by the new 
statutory and regulatory requirements 
stemming from HSWA and other 
changes EPA will be making to the 
RCRA programs, we foresee reviewing 
numerous program revisions for the 
indefinite future. In addition, we have 
published a proposal that would 
streamline the approval process for 
State program revisions (§ 271.21(b); see 
50 FR 24362).

K  Administrative Compliance Order 
and Penalty Authorities

Current EPA regulations for final 
authorization of State hazardous waste 
programs require the State to have 
certain authorities to impose remedies 
for violation of State program 
requirements. (See 40 CFR 271.16.) These 
authorities include the ability to: 
—Restrain any person by order or by 

suit in State court from engaging in 
unauthorized activity that is 
endangering or causing damage to 
human health or the environment;

—Sue to enjoin any threatened or 
continuing violation of any program 
requirement;

—Assess or sue to recover in court civil 
penalties; and 

—Seek criminal remedies.
The current regulations do not require 
States to have the authority to issue 
administrative compliance orders or the 
authority to administratively assess 
penalties. (Administrative compliance 
orders are orders issued by the State 
agency but which are enforceable in 
court.)

EPA believes that issuing 
administrative compliance orders and 
assessing administrative civil penalties 
are effective means of bringing violators 
into compliance and deterring future 
violations. Administrative actions are 
generally faster and demand fewer 
resources than judicial actions. 
Administrative compliance orders are 
more effective than warning letters 
because orders are enforceable and 
warning letters are not. Therefore, EPA 
is considering proposing rules that

would add to 40 CFR Part 271 the 
requirement for States to have the 
authority to issue administrative 
compliance orders and to 
administratively assess penalties. The 
requirement would apply to States 
seeking to obtain and retain 
authorization as provided by section 
3006 of RCRA.

EPA is taking this opportunity to 
solicit comments on the concept of 
requiring States to have administrative 
compliance order and/or penalty 
authorities. Two options which could be 
considered are:
/—Require States to have authority only

for administrative compliance orders. 
—Require States to have both

administrative compliance order and
penalty assessment authorities.
Another option is to waive the 

requirement that a State have 
administrative order and penalty 
authority if the State can demonstrate to 
EPA’s satisfaction that it has an 
effective enforcement program without 
administrative enforcement authority. 
There are already several EPA 
enforcement policies that attempt to 
define what an effective State 
enforcement program is. In addition, 
each Region negotiates agreements with 
authorized States concerning 
enforcement capability. The Regional 
Administrator could decide whether to 
grant a waiver by comparing the State’s 
performance against the various policies 
and State-EPA agreements. Another 
option would be for EPA to promulgate 
regulations establishing the criteria for 
an effective enforcement program, using 
the current agency policies as a starting 
point.

A final option would be to increase 
EPA’s enforcement presence in 
authorized States by requiring States to 
refer violations to EPA whenever the 
State believes it will be unable to take 
enforcement actions in a timely or 
effective fashion. While EPA’s present 
policy is to pursue enforcement action in 
authorized States where the State has 
not pursued enforcement in a timely or 
effective action, EPA gives the State the 
first opportunity to pursue enforcement 
States are not required by rule to notify 
EPA when State enforcement actions 
are unlikely to proceed in a timely or 
appropriate manner. This option would 
place additional pressure on the State to 
refer violations to EPA before much time 
has elapsed.

In inviting comment on this concept, 
EPA specifically seeks comment on the 
following questions: Is there evidence to 
link the effectiveness of State programs 
with the availability of administrative
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compliance order and penalty 
authorities? Where States currently 
have administrative authorities, are they 
more or less cumbersome and effective 
than judicial action? What are the 
resource requirements (for technical and 
legal case development) and timing 
considerations for judicial civil actions 
as opposed to administrative actions?
To what extent would administrative 
authorities improve State program 
performance and the compliance rates 
of the regulated community? What 
difficulties would States that do not 
have one or both authorities encounter 
in trying to obtain either type of 
authority? Where States currently do not 
have these authorities, how long would 
it take them to obtain them? Some 
States have administrative order 
authority but have internal procedures 
that are as cumbersome and resource 
intensive as judicial action (e.g., the 
Attorney General must present the case 
before an administrative board); should 
EPA only specify that States have these 
authorities or should the Agency also 
require that specific procedures be 
followed within certain time frames? 
What criteria would be appropriate to 
define when cases should be referred to 
EPA for action?

IV. Regulatory Analysis
A. Regulatory Impact Analysis

Under Executive Order 12291 (46 FR 
12193, February 19,1981), EPA must 
judge whether a regulation is “major” 
and therefore subject to the requirement 
of a Regulatory Impact Analysis.
Today’s regulation is not major because 
it will not result in an annual effect on 
the economy of $100 million or more, nor 
will it result in an increase in costs or 
prices to industry. There will be no 
adverse impact on the ability of the 
U.S.-Based enterprises to compete with 
foreign-based enterprises in domestic or 
export markets. The regulation merely 
modifies the procedures and deadlines 
for approving State RCRA program 
authorization applications and 
revisions. This proposed rulemaking has 
been submitted to the Office of 
Management and Budget for Executive 
Order 12291 review.

B. Regulatory Flexibility Act

Pursuant to the Regulatory Flexibility 
Act, 5 U.S.C. 601 et seq., EPA is required 
to determine whether a regulation will 
have a significant impact on a 
substantial number of small entities so 
as to require a regulatory flexibility 
analysis. No regulatory flexibility 
analysis is required where the head of 
an agency certifies that the rule will not

have a significant economic impact on a 
substantial number of small entities.

The amendments proposed here 
merely modify the procedures and 
deadlines for approving State hazardous 
waste program authorization 
applications and revisions and do not 
affect the compliance burdens of the 
regulated community. Therefore, 
pursuant to 5 U.S.C. 601(b), I certify that 
this regulation, if issued in final form, 
will not have a significant economic 
impact on a substantial number of small 
entities.

C. Paperwork Reduction Act

Under the Paperwork Reduction Act 
of 1980, 44 U.S.C. § 3501 et seq., EPA 
must estimate the paperwork burden 
created by any information collection 
request contained in a proposed or final 
rule. Because there are no information 
collection activities created by this 
rulemaking, the requirements of the 
Paperwork Reduction Act do not apply.

Information collection requirements 
contained elsewhere in 40 CFR Part 271 
have been approved by the Office of 
Mangement and Budget (OMB) under 
the provisions of the Paperwork 
Reduction Act and have been assigned 
OMB control number 2000-0387.

List of Subjects in 40 CFR Part 271

Administrative practice and 
procedure, Confidential business 
information, Hazardous materials 
transportation, Hazardous waste, Indian 
lands, Intergovernmental relations, 
Penalties, Reporting and recordkeeping 
requirements, Water pollution control, 
Water supply.

Dated: December 22,1985.
L ee Th om as,
Administrator.

It is proposed to amend Title 40 of the 
Code of Federal Regulations as follows:

PART 271—REQUIREMENTS FOR 
AUTHORIZATION OF STATE 
HAZARDOUS WASTE PROGAMS

1. The authority citation for Part 271 
continues to read as follows:

A uthority: Secs. 1006, 2002(a), and 3006, 
Solid Waste Disposal act, as amended by the 
Resource Conservation and Recovery Act, as 
amended (42 U.S.C. 6905, 6912(a), and 6926).

2. Section 271.1 is amended by 
revising paragraph (j)(2) and the note to 
read as follows:

§ 2 7 1 .1  P u rp o se  an d  s c o p e .  
* * * * *

(j)(2) All regulations specified in Table 
1. (Table 1 reflects the promulgation 
date of the reglations; that date may

differ from the effective date of the 
regulation.)

Note:—See §§ 264.1(f)(3), 265.1(c)(4)(ii), 
271.3(b)(2), 271.21(e)(2) and 271.121(c)(3) for 
applicability.
* * * * *

3. Section 271.3 is amended by 
redesignating paragraphs (a)-(d) as (b)—
(e) and by adding new paragraphs (a) 
and (f) as follows:

§ 271.3 Availability of final authorization.
(a) Where a State program meets the 

requirements of section 3006 of RCRA 
and this supbart it may receive 
authorization for any provision of its 
program corresponding to a Federal 
provision in effect on the date of the 
State’s authorization.
* * * * *

(f) Official State applications for final 
authorization may be reviewed on the 
basis of Federal self-implementing 
statutory provisions that were in effect 
12 months prior to the State’s 
submission of its official application (if 
no implementing regulations have 
previously been promulgated) and the 
regulations in 40 CFR Parts 124, 260-266, 
270 and 271 that were in effect 12 
months prior to the State’s submission of 
its official application. To meet this 
requirement the State may demonstrate 
that its program qualifies for final 
authorization pursuant to this subpart or 
interim authorization under § 271.24.

4. Section 271.9 is revised to read as 
follows:

§271.9 Requirements for identification 
and listing of hazardous wastes.

(a) The State program must control all 
the hazardous wastes controlled under 
40 CFR Part 261 and must adopt a list of 
hazardous wastes and set of 
characteristics for identifying hazardous 
wastes equivalent to those under 40 CFR 
Part 261.

(b) The State is not required to have a 
delisting mechanism. If a State does 
have a delisting mechanism, then the 
State regulations for delisting decisions 
must be equivalent to § 260.22.

5. Section 271.13 is amended by 
revising paragraph (a) to read as 
follows:

§ 271.13 Requirements with respect to 
permits and permit applications.

(a) State law must require permits for 
owners and operators of all hazardous 
waste management facilities required to - 
obtain a permit under 40 CFR Part 270 
and prohibit the operation of any 
hazardous waste management facility 
without such a permit, except that 
States may, if adequate legal authority
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exists, authorize owners and operators 
of any facility which would qualify for 
interim status under the Federal 
program to remain in operation until a 
final decision is made on the permit 
application, or until interim status 
terminates pursuant to 40 CFR 
§ 270.73(c)-(f). When State law 
authorizes such continued operation it 
shall require compliance by owners and 
operators of such facilities with 
standards at least as stringent as EPA’s 
interim status standards at 40 CFR Part 
265.
* * * * *

6. In Section 271.17 Paragraph (c) is 
revised to read as follows:

§ 271.17 Sharing of information.
* * | * *

(c)(1) The State program must provide 
for the public availability of information 
obtained by the State regarding facilities 
and sites for the treatment storage, and 
disposal of hazardous waste. Such 
information must be made available to 
the public in substantially the same 
manner, and to the same degree, as 
would be the case if the Administrator 
was carrying out the provisions of 
Subtitle C of RCRA in the State.

(2) A State must revise its program to 
comply with this section in accordance 
with § 271.21(e)(2)(ii). Interim 
authorization under § 271.24 is not 
available to demonstrate compliance 
with this section.

7. § 271.21 is amended by revising 
paragraph (e) and adding paragraph (f) 
to read as follows:

§ 271.21 Procedures for revision of State 
programs.
* * ft * *

(e)(1) As the Federal program changes, 
authorized State programs must be 
revised to remain in compliance with 
this subpart.

(2) Federal program changes are 
defined for purposes of this section as 
promulgated amendments to 40 CFR 
Parts 124, 270, or 260-266 and any self- 
implementing statutory provisions (i.e., 
those taking effect without prior 
implementing regulations) which are 
listed as State program requirements in 
this subpart. States must modify their 
programs to reflect Federal program 
changes and must subsequently submit 
the modifications to EPA for approval.

(i) For Federal program changes 
occurring before July 1,1984, the State 
program must be modified within one 
year of the date of the Federal program 
change.

(ii) Except as provided in paragraph
(e)(2)(iii) of this section, for Federal 
program changes occurring on or after 
July 1,1984, the State program must be 
modified by July 1 of each year to reflect 
all changes to the Federal program 
occurring during the 12 months 
preceding the previous July 1. (For 
example, States must modify their 
programs by July 1,1986 to reflect all 
changes from July 1,1984 to June 30, 
1985.)-

(iii} For Federal program changes 
identified in § 271 .Ifj) that occur 
between November 8,1984 and July 30, 
1987 (inclusive), the State program must 
be modified by July 1,1988.

(iv) States may have an additional 
year to modify their programs for those 
changes to the Federal program 
identified in paragraphs (e)(2)(i), (ii), and 
(iii) of this section which necessitate a 
State statutory amendment.

(3) The deadlines in paragraphs 
(e)(2){i)-(iv) may be extended by the 
Regional Administrator upon an 
adequate demonstration by a State that 
it has made a good faith effort to meet 
these deadlines and that its legislative 
or rulemaking procedures render the 
State unable to do so. No such extension 
shall exceed six months.

(4) Within 30 days of the completion 
of the State program modification the 
State must submit to EPA the 
documentation described in paragraph 
(b) of this section to revise its program.

(f) A State must modify its program to 
comply with any Federal program 
changes which occur during the period 
beginning one year prior to submission 
of the official application and ending on 
the day that final authorization is 
received. Such State program 
modifications must be completed and 
submitted by the deadlines specified in 
paragraph (e) of this section or by the 
date of final authorization, whichever is 
later.

8. Section 271.24 is revised to read as 
follows:

§ 271.24 Interim Authorization under 
section 3006(g) of RCRA.

(a) Any State which is applying for or 
has been granted final authorization 
pursuant to section 3006(b) of RCRA 
may submit to the Administrator 
evidence that its program contains (or 
has been amended to include) any 
requirement which is substantially 
equivalent to a requirement identified in 
§ 271.1(j) of this chapter. Such a State 
may request interim authorization under 
section 3006(g) of RCRA to carry out the 
State requirement in lieu of the 
Administrator carrying out the Federal 
requirement.

(b) The applications shall be governed 
by the procedures for program revisions 
in § 271.21(b) of this chapter.

(c) Interim authorization pursuant to 
this section expires on July 1,1991.

§271.121 [Amended]
9. Section 271.121 is amended by 

redesignating the first paragraph 
immediately following the note to 
paragraph (h) as paragraph (i).
[FR Doc. 86-46 Filed 1-3-86; 8:45 amj 
BILLING CODE 6560-50-M
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DEPARTMENT OF HEALTH AND 
HUMAN SERVICES

Health Care Financing Administration 
IO A C T -0 0 9 -N ]

Medicare Program; Standardized Per 
Capita Rates of Payments for Health 
Maintenance Organizations and 
Competitive Medical Plans for 1986

a g e n c y : Health Care Financing 
Administration (HCFA), HHS.
ACTION: Notice.

s u m m a r y : This notice sets forth the 
standardized per capita rates of 
payments and demographic cost factors 
that will be applied in calculating 
payment rates for health maintenance 
organizations and competitive medical 
plans for contract periods beginning in 
calendar year 1986. It also explains the 
methodology that is used in calculating 
the adjusted average per capita cost. 
EFFECTIVE DATE: January 1,1986.
FOR FURTHER INFORMATION CONTACT: 
Clifton Maze, (301) 594-2827. 
SUPPLEMENTARY INFORMATION:

I. Background
Section 1876 of the Social Security Act 

(the Act), as amended by section 114 of 
the Tax Equity and Fiscal Responsibility 
Act of 1982 (Pub. L. 97-248), authorizes 
Medicare reimbursement for health care 
services to eligible health maintenance 
organizations (HMOs) and competitive 
medical plans (CMPs) on a prospective 
basis for those entities that have a risk 
contract. Implementing regulations, were 
issued in a new 42 CFR Part 417 in the 
Federal Register of January 10,1985 (50 
F R 1314).

Section 1876(a)(1)(A) of the Act 
requires the Secretary to determine 
annually a per capita rate of payment 
for each class of individuals who are 
enrolled with HMOs or CMPs with risk 
contracts. The per capita rate of 
payment for each class of individuals is 
equal to 95 percent of the adjusted 
average per capita cost (AAPCC) for 
that class of individuals. The rates of 
payment currently in effect were issued 
in the addendum to the January 10,1985 
final rule. As required by 42 CFR 
417.584(b)(2) of our regulations, we have 
notified HMOs and CMPs that have risk 
contracts with us of the standardized 
per capita rates of payments that will be 
applicable to contract periods beginning 
in calendar year 1986. This notice is 
intended to make these rates more 
widely available.

We have received a number of 
inquiries concerning the calculation of 
the AAPCC. In particular, we have been 
questioned about the statistical and 
demographic data that are used. 
Geographic specific Medicare statistics 
and estimates of an area’s Medicare 
population demographics are used in 
calculating each area’s AAPCC. The 
methodology that we use in the 
calculations is explained in sections II- 
IV of this notice. Copies of the statistical 
and demographic data used in 
calculating the AAPCC for a particular 
area may be obtained for a charge by 
submitting a request under the Freedom 
of Information Act (5 U.S.C. 552) to the 
following address: Ross Cirrincione, 
Chief, Freedom of Information Branch, 
Health Care Financing Administration, 
Room 619, East High Rise Building, 6325 
Security Boulevard, Baltimore,
Maryland 21207.

The charge for this data is based 
primarily on the number of counties for 
which data are being requested and the 
number of different States in which the 
counties are located. The minimum 
charge is approximately $70.

For further information concerning the 
calculation of demographic cost factors, 
contact: Ravi Jain, (301) 594-1022.

II. AAPCC Methodology for the 
Implementation of Prospective Risk 
Contracts for HMOs and CMPs

The Medicare program pays monthly 
per capita payments in advance to an 
HMO or CMP with a risk contract for 
each Medicare eligible individual 
enrolled with the organization under the 
risk contract. In order to determine the 
appropriate payments, each enrollee is 
assigned to a demographic class based 
on age, sex, Medicare entitlement status, 
institutionalization, and Medicaid 
status. The annual rate of the payment 
for each enrollee is set at 95 percent of 
the AAPCC for the demographic class to 
which that enrollee is assigned.

The AAPCC applicable to a 
demographic class is a prospective 
estimate of the average per capita 
amount that would be payable by 
Medicare in the contract year for a 
group of similarly classified Medicare 
eligibles in a certain geographic area if 
services were to be furnished by other 
than an eligible organization in the same 
or a similar geographic area. Thus, the 
AAPCC is a prospective estimate of 
Medicare cost levels by demographic 
category, in the fee-for-service (that is, 
noneligible organization) sector of the 
geographic area.

A set of AAPCC values is calculated 
at the county level for all Medicare 
insureds except those having end-stage 
renal disease (ESRD), in which case the 
calculation is performed at the State 
level because of the relatively small size 
of this segment of the population. The 
calculation of AAPCC values that are 
applicable to a future calendar year is 
developed in four conceptually basic 
steps:

1. Medicare national average calendar 
year per capita costs are projected for 
the future year under consideration.

2. Geographic adjustment factors that 
reflect the historical relationships 
between the county’s and the nation’s 
per capita costs are used to convert the 
national average per capita costs to the 
county level.

3. Expected Medicare per capita costs 
for the county are adjusted (by removing 
both reimbursement and enrollment 
attributable to Medicare beneficiaries in 
eligible organizations under contract 
with HCFA) to a fee-for-service basis.

4. The fee-for-service Medicare cost 
per capita is disaggregated into its 
demographically defined component 
parts to produce a set of county AAPCC 
values. These steps are discussed in 
greater detail below.

Step 1.—The national average per 
capita costs to the Medicare program 
are projected for the future calendar 
year under consideration. These 
numbers are known as the United States 
per capita costs (USPCCs) and are the 
estimated average incurred benefit costs 
per Medicare enrollee, loaded for carrier 
and intermediary expenses.

For each of Part A (Hospital 
Insurance) and Part B (Supplementary 
Medical Insurance) of Medicare, the 
USPCCs are developed separately for 
the aged, the disabled, and those 
beneficiaries having end-stage renal 
disease (ESRD). The estimates that are 
used as the basis for the USPCCs are 
recent Medicare cost estimates prepared 
by the actuaries in the Office of the 
Actuary within HCFA.

Carrier and intermediary expense 
loadings are calculated separately for 
Part A and Part B as the ratio of cash 
administrative expenses to cash 
benefits. The administrative expense 
amounts are obtained from reports of 
HCFA’s Division of Contractor Financial 
Management. The cash benefits 
amounts are obtained from reports of 
the LT.S. Treasury’s Division of Financial 
Management. Monthly USPCCs are 
calculated for the future calendar year 
as:
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1 (annual incurred benefit outlays)
- ~ X ~  —;---------- --------- — -----------X)(T.04- loading factor)
12 (projected enrollment

where

(cash administrative expenses)
loading factor= ----------------------------- :— -------------

(cash benefit outlays)

Step 2.—After the USPCCs have been 
determined, national costs to the 
Medicare program are adjusted to a 
county level. For each of Parts A and B, 
the historical relationship between the 
county per capita cost and the national 
per capita cost is established separately 
for the aged, the disabled, and the ESRD 
beneficiaries, and is used to make the 
adjustment. These per capita costs are 
developed from the entire Medicare 
enrollment and the aggregate amount of 
claims paid. No sample population is 
involved.

Calculations of county and national 
per capita costs are based on 
reimbursement an d  enrollment data 
tabulated in Medicare’s statistical 
system along with reimbursement data 
provided by HCFA’s Group Health Plans 
Operations Staff (GHPOS). The 
reimbursement data provided by 
GHPOS represents payments excluded 
from Medicare’s statistical system that 
were made to health care prepayment 
plans (HCPPs) and HMOs dealing 
directly with HCFA.

The statistical system data is 
tabulated by county of the beneficiary’s 
residence as well as by coverage (Part A 
or Part B) and Medicare eligibility status 
(aged, disabled, or ESRD). The GHPOS 
reimbursement data is listed only by 
coverage and by the prepaid plan to 
which it was paid. Consequently, one of 
two approximation methods is used to 
allocate the GHPOS reimbursement 
amounts by county of residence and by 
Medicare eligibility status.

Since service areas and enrollment 
mixes are not uniform among the 
prepaid plans, the allocations are 
performed separately for each plan. The 
allocation is made on the basis of the 
distribution of the plan’s Medicare 
membership by county of residence. If 
the membership by county is not 
available, the overall Medicare 
enrollment by county is used as the 
basis for allocation. Once a GHPOS 
reimbursement allocation is made to the 
county, the amount is added to the 
statistical system’s reimbursement 
amount for that county, giving the total 
reimbursement for the county.

County per capita costs for each of the 
five most recent available years are then 
calculated as follows:
(statistical system reimbursement+ GHPOS 

reimbursement)

(statistical system enrollment)

National per capita costs for each of 
the five years involved are similarly 
calculated using reimbursement and 
enrollment data applicable to the entire 
nation.

If CPCC, and NPCC, respectively 
represent the county and national per 
capita costs in year i, then the 
geographic index for year i is: 
GI4=CPCCi/NPCCl .

The adjustment factor to be applied to 
the USPCC is the unweighted average of 
the geographic indices for the five years. 
This factor is known as the “geographic 
adjustment” (GA):
GA=(GIi+GI*+ . . . +GI4/5.

Application of this factor to the 
contract year USPCC is used to adjust 
the projected national per capita cost to 
the county level:

Projected County Per Capita 
Cost=G AX USPCC.

For that portion of the population 
having end-stage renal disease, the 
relationship between the State per 
capita cost and the national per capita 
cost is used to make the geographic 
adjustment. State data rather than 
county data are used because of the 
relatively small size of this segment of 
the population.

Step 3.—At this point, six per capita 
cost figures have been calculated for the 
county. For each of Parts A and B, there 
is a separate cost for each of the aged, 
disabled, and renal disease populations. 
These costs are averages for the entire 
county (or State for the renal disease 
beneficiaries) and therefore include the 
reimbursement and enrollment totals of 
prepaid health plans. The third step is to 
remove, from the county (or State) per 
capita cost, the incurred cost and 
enrollment of any eligible organization 
that serves the county and is under

contract with HCFA. This is 
accomplished by subtracting the 
combined projected total of the 
organization’s incurred costs and 
enrollments from the entire county’s (or 
State’s) Medicare cost and enrollment. 
The per capita cost is then recalculated.

Step 4.—In the final step, the 
recalculated county per capita cost is 
converted into rates that vary according 
to certain demographic variables: age, 
sex, Medicaid status, and institutional 
status. (For purposes of this 
methodology, an institutionalized 
individual is a Medicare beneficiary 
who has been a resident for at least 30 
days of a nursing home, sanatorium, rest 
home, convalescent home, long-term 
care hospital, or domiciliary home, and 
a Medicaid individual is a Medicare 
beneficiary who has been determined by 
the Medicaid agency of the State in 
which he or she resides to be eligible for 
Medicaid.) For each of the aged and 
disabled, there are thirty cells for each 
of Parts A and B, corresponding to 
different combinations of these 
variables (see Table 1). The factor 
shown in each cell is the ratio of the 
cost for a Medicare beneficiary having 
that particular demographic-cell 
characteristic to the average per capita 
cost. These relative cost factors are 
referred to as demographic factors, and 
were developed from the last three 
years (1974-76) of the Current Medicare 
Survey, incorporating roughly 20,000 
Medicare beneficiary-years of 
observations.

Although, the relative estimated cost 
effects of institutional and Medicaid 
eligibility status have not changed since 
collection of the Current Medicare 
Survey data, the relative effects of age 
and sex are updated periodically based 
on Medicare cost experience. Therefore,- 
the updated demographic cost factors 
for 1986 are shown in Table I below. 
Through the use of these demographic 
factors, the county per capita cost is 
converted into rates. A detailed 
methodology for this step is discussed 
below. However, no demographic 
adjustment is made to the state per 
capita cost for those beneficiaries 
having end-stage renal disease.

For the county, there will be thirty 
rates for each of Parts A and B, for the 
aged and disabled populations 
separately. For each Medicare eligible 
enrolled under the risk contract, 
Medicare will pay the organization 95 
percent of the rate corresponding to the 
demographic class to which the 
beneficiary is assigned.
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III. Conversion of County Per Capita 
Costs Into Rates

The AAPCC methodology adjusts for 
age, sex, Medicaid status, and 
institutional status of the Medicare 
beneficiaries in a given county.1 Table 1 
shows the demographic cells used in 
this adjustment. The adjustment process 
hinges on the demographic factors (DFj 
for each demographic cell i) developed 
from the Current Medicare Survey. Each 
factor relates the Medicare cost for a 
person in that demographic cell to the 
cost for the average Medicare 
beneficiary (factor=1.00]. Because of 
rounding and shifts in the demographic 
distribution of the Medicare population, 
it is possible that the average 
demographic factor for the entire 
Medicare population would not be 
exactly 1.00, although it should be close

to that value. Demographic distributions 
for a given county could lead to an 
average demographic factor other than
1.00. The ext-ent of institutionalization 
can be extremely volatile, especially for 
a small county. Medicaid entitlement 
can vary dramatically by State. Even 
age-sex differences can have an impact. 
This problem of county demographic 
variations is addressed by adjusting the 
county fee-for-service per capita costs 
(PCCfS) to the theoretical level, K, that 
would result if the county demographic 
distribution were such as to give an 
average demographic factor of 1.00. This 
is accomplished simply by dividing 
PCCfS by the average demographic 
factor for the county calculated by using 
the actual fee-for-service county 
population (tsPi for each demographic 
cell i]: •

(fSP i+  • • • +fsP3o)K=PCCVfsx -- — -----------;----
(fsPi*DFi+ . . . +fsP3o*DF3o)

This calculation (and, in fact, the 
entire AAPCC calculation] must be done 
separately for each of aged Part A, aged 
Part B, disabled Part A, and disabled 
Part B beneficiaries.

Demographic adjustments are not 
made for Medicare beneficiaries with 
end-stage renal disease because we 
cannot determine the significance of 
demographics in determining the cost for 
people having this rare and extremely 
costly condition. After the county fee- 
for-seivice per capita cost has been 
standardized for demographic variables; 
yielding a value for K as defined above, 
it is possible to estimate the amount that 
those in a given demographic cell would 
have cost Medicare had they not been 
enrolled in a prepaid health plan, simply

1 This adjustment does not apply to those 
beneficiaries suffering from  end-stage renal disease.

by multiplying K  by D F 4 for each cell i. 
This procedure allows 95 percent of the 
AAPCC to be prepared as a set of rates, 
R i = . 95*K *D Fi, varying according to the 
demographic cells shown in Tables 1.

IV. Determination of Monthly Per Capita 
Rates of Payment for Contract Periods 
Beginning in 1986

Table 2 sets forth the standardized per 
capita rates of payment by county.
These standardized per capita rates of 
payment represent 95 percent of the 
standardized county per capita cost. As 
mentioned above, these rates must be 
multiplied by the updated demographic 
cost factors shown in Table 1 to give the 
actual per capita rates of payment for 
each county. The following is an 
example of how the actual per capita 
rates of payment will be calculated for a 
particular county.

Sample Calculation of the Per Capita 
Rates of Payment for Autauga County, 
Alabama

For each county, there will be thirty 
rates of payment for each of aged Part 
A, disabled Part A, aged Part B, and 
disabled Part B. These rates vary 
according to the demographic cells 
shown in Table 1.

The rates for Autauga County, 
Alabama are presented below in table 
form. The thirty rates for each part are 
calculated by multiplying the county 
standardized per capita rates obtained 
from Table 2 by the corresponding 
demographic factors in Table 1. For 
example, Table 2 shows that the aged 
Part A standardized per capita rate is 
$116.42. Table 1 shows that the aged 
Part A demographic factors for male 
noninstitutionalized Medicaid enrollees 
range from 1.30 (ages 65-69] to 2.35 (ages 
85 and over].

Age group
Demo
graphic

cost
factor

Stand
ardized

per
capita
rate

95 
per

cent of 
AAPCC 

rates

85 and over................................... 2.35 $116.42 $273.59
80 to 84.......................................... 2.35 116.42 273.59
75 to 79.......................................... 2.05 116.42 238.66
70 to 74.......................................... 1.65 116.42 192.09
65 to 69.......................................... 1.30 116.42 151.35

Multiplying each of these factors by 
the standardized per capita rate gives 
the corresponding per capita rates of 
payment shown in the sample table set 
forth below.

As a further example, the disabled 
Part B noninstitutionalized non- 
Medicaid rate ($55.70) for a female age 
57 can be calculated by multiplying the 
demographic factor for her age group 
(1.10) by the appropriate standardized 
per capita rate ($50.64).
BILLING CODE 4120-01-M
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Table 3 sets forth the actual per capita rates of payment by State for Medicare enrollees 
determined to have ESRD. No demographic adjustment is made to these rates; that is, they 
demographic cost factors in Table 1.

who have been medically 
are , no t multiplied by the
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V. Regulatory Impact Statement
This notice merely explains in detail 

the methodology used to determine the 
AAPCC and sets forth a schedule of the 
demographic cost factors and 
standardized per capita rates to be used 
in determining payments to HMOs and 
CMPs with risk contracts for contracting 
periods beginning in 1986. This notice is 
not a proposed rule or a final rule issued 
after a proposal, and does not alter any 
regulations or policy. Therefore, we

have determined, and the Secretary 
certifies, that no analyses are required 
under Executive Order 12291 or the 
Regulatory Flexibility Act (5 U.S.C. 601 
through 612).

IV. Other Required Information

This notice does not impose 
information collection requirements; 
consequently, it need not be reviewed 
by the Executive Office of Management 
and Budget under the authority of the

Paperwork Reduction Act of 1980 (44 
U.S.C. Chapter 35).
(Catalog of Federal Domestic Assistance 
Programs No. 13.773, Medicare Hospital 
Insurance Program and No. 13.774, Medicare- 
Supplementary Medical Insurance)

Dated: November 11,1985.
C. M cC lain H addow ,
Acting Administrator, Health Care Financing 
A dministration.
[FR Doc. 85-30855 Filed 12-31-85; 12:53 pm]
BILLING CODE 4120-01-M
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OFFICE OF MANAGEMENT AND 
BUDGET

Federal Agencies Responsible for 
Cost Negotiation and Audit of State 
and Local Governments; Republication

[Editorial Note: The following document 
was originally published at page 52406 in the 
issue of Monday, December 23,1985. In that 
publication, the list of cognizant agency 
assignments for the State of Missouri was 
omitted and the asterisks in the list were not 
printed correctly. The corrected document is 
reprinted below in its entirety.] 
a g e n c y : Office of Management and 
Budget, Financial Management Division. 
ACTION: Final notice.

s u m m a r y : This notice transmits a 
revised list of Federal agencies 
responsible for administering the 
provisions of OMB Circular A-87, “Cost 
Principles for State and Local 
Governments,” and OMB Circular A - 
128, “Audits of State and Local 
Governments.”
FOR FURTHER INFORMATION CONTACT: 
Marvin E. Saunders, Financial 
Management Division, (202) 395-3993. 
John J. Lord an,
Deputy Associate Director for Financial 
Management.
SUPPLEMENTARY INFORMATION:

Office of Management and Budget
Federal Agencies Responsible for Cost 
Negotiation and Audit o f State and 
Local Governments

Agency: Office of Management and 
Budget.

Action: Notice of Cognizant Agency 
Assignments.

Summary: This notice transmits a 
revised list of Federal: agencies 
responsible for administering the 
provision« of OMB Circular A-87, “Cost 
Principles for State and Local 
Governments,” and OMB Circular A - 
128, “Audits of State and Local 
Governments.”

In the past OMB has assigned 
cognizance separately for cost 
allocation and for audit. The revised list 
combines the assignments and makes 
one Federal agency responsible for both 
requirements. Federal agencies assigned 
cognizance under this notice shall 
remain cognizant for a period of three 
years.

The revised list replaces cognizant 
agency assignments published in the 
Federal Register on February 28,1980, 
and October 6,1980. The revised list 
also replaces audit assignments for local 
governments included in the Director of 
OMB’s Memorandum to Departments 
and Agencies dated March 2,1982.

For Further Information Contact: 
Marvin E, Saunders, Financial 
Management Division, Office of 
Management and Budget, Washington, 
DC 20503, (202) 395-3993.

Supplemental Information: On 
February 27,1985, OMB requested 
comments from the major grantmaking 
agencies on a proposed revision to the 
cognizant agency assignments. 
Comments received from the agencies 
were analyzed and considered in 
developing the revised list included in 
this notice.

The revised list assigns cognizance 
under Circulars A-87 and A-128 for 
most governmental units included in the 
1980 and 1982 lists. Where 
organizational changes have occurred at 
the State and local levels, appropriate 
cognizant agency assignments have 
been made for the new government 
entities. Cognizant agency assignments 
have been made for all States* including 
State agencies. Territorial governments* 
Indian tribal governments, and larger 
local governments are also included. 
Those State departments and local units 
of government not listed should deal 
with the Federal agency providing them 
the most funds.

Generally, the new assignments make 
the same Federal agency responsible for 
cost negotiation and for audit. The only 
exception is for statewide cognizance. 
Under Circular A-87, the Department of 
Health and Human Services has 
negotiated statewide cost allocation 
plans for all States, plus the District of 
Columbia and Puerto Rico. OMB sees no 
reason for change. Consequently, in 
many cases the Federal agencies; 
assigned statewide responsibility for 
cost negotiation and the lead agency 1 
for audit will be different.

The following Federal agencies will 
continue to be responsible for audit and 
approval of cost allocation plans and 
general oversight of single audits.

Indian tribal governments.................... .....DO!
Territorial governments......................... ...... DO!
Special districts:

Airport authorities...........................  DOT
Economic development districts ...... DOC
Hospital, library, and health drâ- HHS 

tricts.

1 Lead agencies for audit are designated in the fist 
by an asterisk. For local governments the asterisk 
also indicates the Federal agency responsible for 
negotiating cost allocation plans. Federal agencies 
assigned as lead agencies should represent die 
interest of other Federal audit agencies in carrying 
out the cognizant agency responsibilities for single 
audit of State and local governments. Federal 
agencies assigned audit cognizance for State and; 
local departmental un(ts shall cooperate with and 
assist the lead agency in carrying out the 
requirement for the single audit.

Housing and urban development HUD
districts.

Park and recreation districts.............  DOI
Port authorities.........................................  DOT
School districts.........................................  ED
Transit districts........................................  DOT
W ater and sewer districts...................  EPA

Because of frequent changes in 
Federal agency funding levels of State 
and Focal recipients requiring changes in 
cognizant assignments, several agencies 
have suggested that the term of the 
cognizance assignments be fixed. OMB 
agrees that this would be usefu and has 
established the period of assignments at 
three years. During that time cognizant 
agencies requiring help in accomplishing 
its assignments may request assistance 
from other agencies. However, the 
assigned cognizant agency shall 
continue to be responsible under this 
directive. After three years the Federal 
agency or the recipient may request 
OMB to consider a change in the 
cognizant assignment if circumstances 
warrant 
James C. Miller III,
Director.

Cognizant Ag en cy  Assig n m en ts  fo r  Co s t  
Allocation  Under  OMB C ircular  A -8 7  
and fo r  S ingle Audit Un der  OMB C ircu-
LAR A -1 2 8

Cognizant
Federal
agency

Alabama

State agencies: •
HHS

Agriculture and Industry................................. ...... USOA
DO)
FEMA

Conservation and Natural H istory....................... DOI
DOJ
HUD

Economic and Community A fla irs................. ...... DCL
ED

Education-Voc Rehab Service............................. ED
Environmental Management................................ EPA
Forestry Comm ission.............................. ............. USDA
Governor's O ffice.................................................. HUD
Geological Survey................................................. DOI

DOT
Industrial Relations................... ........................ DOL

DOL
Law Enforcement Planning Agency.................... DOJ
M edicai Services Adm inistration......................... HHS

HHS
DOD

Pensions and Securities.......................... ............ HHS
Pfenning and Federal Programs.......................... HUD

HHS
HHS

Counties:
HHS
HHS
HHS
HHS

Jefferson.................................................................. EPA
HHS
HHS
HHS

Montgomery-....... .................................................... EPA
HHS
HHS
DOL

W alher...................................................................... HHS
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C o g n i z a n t  A g e n c y  A s s i g n m e n t s  f o r  C o s t  

A l l o c a t i o n  U n d e r  OMB C i r c u l a r  A-87 
a n d  f o r  S i n g l e  A u d i t  U n d e r  O M B  C i r c u 

l a r  A - 1 2 8 —C o n tin u e d

Cognizant
Federal
agency

HUD 
HHS 
DOL 
HUD
huo

Tuscaloosa......................... ............................ ....... HUD

Alaska

State agencies:
Commerce and Economic Development...........  DOE
Community and Regional.....................................  DOL
Corrections.............................................................  DOJ
Education....................... ........................................ go
Environmental Conservation................................  USDA
Fish and Game....._............................................... DO!
Governor's O ffice ........... .......     HHS
Health and Social Services..................................  HHS
Housing Authority.......... .....:...... ........................  HUD
Labor...................... ............... ................................  DOL
Military and Veteran Affairs.................................  DOO
Natural Resources...... ...............................3 ?  q q i
Public Safety.......................................................... DOJ
Transportation and Public Facilities............ . DOT
Vocational Rehabilitation............................. ......... HHS

Counties: Greater Anchorage ' HHS
Cities: Anchorage HHS

American Samoa

State agencies: All departments and agencies 

Arizona

State Agencies:
Corrections............................................................
Economic Security........................ ......................
Education....................................... .............
Emergency and Military Affairs..........................
Game and Fish.....................................................
Governor's Office................................... • ..........
Health Services....................................................
Industrial Commission......................... .................
Land..... ____________ ____ ____ ..................
Mine Inspector...................... ..............................
Public Safety........................... ~.......... :...... ..........
State Parks....................... .... ...... ......_..;__......
Transportation................ :...........:______

Counties:
Cochise.... .. .IV . ; . .. -................................................
Maricopa....... .................................. ........ ;..........i
Pima.............. ............................. ...............
Pinal........................ ................ ......... ...........

Cities:
Phoenix:

Aviation._........................................... ......
Community Development............... .............
Housing,....................... | ........... ........................
Human Resources/Relations.......... .............
Parks and Recreation....... ..... .'.......................
Police............................. .............
Public Works.....................................................
Sewer Utility............................... ...........
Transit...... ....... ....................._.... ....................

Tucson.........................................

Arkansas

State agencies:
Corrections....................
Education............................................................... | g o
Emergency Services O ffice......................
Energy Office..............................................
Forestry Comission........... .... ....................
Game and Fish Commission..................
Governor’s Office.......................................
Health..........................................................
Highway and Transportation.....................
Human Services............ ............ .............
Labor.... ..................................................
Natural and Cultural Heritage...................
Parks and Tourism.................... ........................... j OOI
Pollution Control and Ecology.-__
Workers’ Compensation Commission......
Veterans Affairs............... ......... ..........

Counties:
Jefferson..... .................................................
Mississippi....... ........................._................
Pulaski.....___ ..........................................

C o g n i z a n t  A g e n c y  A s s i g n m e n t s  f o r  C o s t  

A l l o c a t i o n  U n d e r  OMB C i r c u l a r  A - 8 7  

a n d  f o r  S in g l e  A u d i t  U n d e r  OMB C i r c u -

LAR A - 1 2 8 — C o n t in u e d l a r  A - 1 2 8 — C o n t in u e d

Cognizant
Federal
agency

Cognizant
Federal
agency

Sebastian...................................................... EPA HHS*
HHS
DOJ

Washington............................................... HHS
Cities: Law and Justice................................................

Fort Sm ith........................................... HUD DOL
HHSLittle Rock: San Buenaventura.................................................

Community Improvement........ DOL HHS
Human Resources................ HUD
Parks.................. ..................... DOI* San Luis Obispo.......................................... . . HHS

North Little Rock................................... EPA HHS
HHS
HHS

California Santa Cruz..... ................ ......................................
Sonoma............................................................

State agencies: Stanislaus.......................................................... HHSAging........................................................................ HHS* Tuisrfi HHS
HHSAir Resources Board................ ................... EPA

Alcohol and Drug Abuse Programs.................... HHS
Conservation.............................................. EPA HUD

HHS
HHS
EPA
HUD
HHS
HRS

Corrections................................................... HHS
Developmental Services.............. HHS
Economic and Business Development............... DOC
Education................................. ................. ED

• Emergency Services O ffice............ _............... FEMA
. Employment Development............. ................ IDOL

Energy Commission...... .................................. . DOE Carson.................................................... .............. DOTFinance..
Fish and G am e....... ..............................
Food and Agriculture...............................
Forestry............... .................... ....... ......
Governor’s Office....... ........................
Health Services................................... .
Housing and Community Development..
Industrial Relations.................
Justice................. ................................

DOJ Military Department..............
HHS Parks and Recreation.....
ED Post Secontfary Education Commission............
DOD Planning and Research O ffice ..
DOI Rehabilitation.....................................
DOL
HHS Social Services............................
DOL Solid Waste Management Board.....
USDA T ra n s p o rta tio n .......................
DOL Veterans Affairs...... ..............
DOJ Water Resources Control Board...........
DO* Youth Authority..........................
DOT Counties:

Alameda:
HHS District Attorney.....
HUD Health/Human Services....................
HHS- Planning........... .............
HHS Probation............................

Sheriff......
Social Services......................

DOT* Streets..................................
HUD • Contra Costa......... .............
HUD Fresno.........................
DOL ■ Kern...........................
DCH Los Angeles:
DOJ Community and Senior Citizens/Services......
DOT Community Development Commission..........
EPA Courts........................................
DOT District Attorney......
HUD Health Services...............

Mental Health...........
Parks and Recreation.....
Public Social Services.....

DOJ Public Works.................
ED Regional Planning.....................
FEM.A Sheriff........................ ..............
DOE Merced...................... ..................
USDA Monterey.................................
DO! Orange:
DOL Airport...............................................
HHS Criminal Justice........................
DOT Courts.............................................. ....
HHS Distnct Attorney..................................... ■
DOL Environmental Affairs/Protection....................
DOI Health/Human Services...................................
DOI Probation.........................................
EPA Senior Citizens/Services............................
DOL Sheriff.......................................................
VA Riverside................................

Sacramento..............................................
HHS San Bernardino:
HHS Community Development............. ...... ......
HUD Environmental Public Works............................ I

HUD 
I DOI 

USDA 
USDA 
DOJ 

| KHS 
HUD 
DOL 
DOJ 
HHS 
DOD 
DOI 
ED 
HUD 
ED 
EPA 
HHS 
EPA 
DOT 
VA 
EPA 
HHS

HHS*
HHS
HUD
DOJ
DOJ
,HHS
DOT
HHS
HHS
HHS

HHS*
HUO
DOJ
HHS
HHS
HHS
USDA
HHS
DOT
DOT

DOT
DOJ
DOL
HHS*
HUD
HHS
HHS
HHS
HHS
HHS
HHS

HUD

C o g n i z a n t  A g e n c y  A s s i g n m e n t s  f o r  C o s t  

A l l o c a t i o n  U n d e r  OMB C i r c u l a r  A - 8 7  

a n d  f o r  S in g l e  A u d i t  U n d e r  OMB C i r c u -

Compton.................... ...
Downey—,.;________ ;___—
Fresno............. —..........
Fullerton__ _______ ____ _
Garden Grove____,__ ___ ^
Glendale........... .....................
Hayward........................ .........
Inglewood..............................
Lakewood..............................
Long Beach...........................
Los Angeles:

Ai!port,..i.A.„...v„..,......._.._
Building and Safety__ __
Community Development.
Council..,............ ................
Fire Services............... .
General Services............. .
Housing Authority..............
Mayor’s Office..... ..............
Parks and Recreation.......
Personnel....... ....................
Public Works.... .:_____ .....
Redevelopment Agency....
Transportation....................

Norwalk...................................
Oakland........... ......................
Palo Alto.,...............................
Pasadena.... .■— .....................
Pomona..................................
Richmond...............................
Riverside..... ................. .........
Sacramento..................... .......
San Bernardino......................
San Diego:

General Services...............
Housing Commission........
Streets.................................
Utilities........ ..................

San Francisco:
Administrative Office.........
Arts.............
Health/Human Services
Mayor s Office.............. .....
Parks and Recreation.’......
Planning..............................
Police........................

San Jo s e ............ !...................
San Leandro...................
San Mateo..............................
Santa Ana..............................
Santa Barabara................ .....
Santa Clara:

Justice..................................
Planning...............................

Santa Monica......... ...........
Southgate....... ...’........ ______
Stockton..................................
Sunnyvale................................
Torrance..................................
Vallejo___:.____ ____ ____
Ventura.... .............................
West Covina............................



554 Federal Register / Vol. 51, No. 3 / Monday, January 6,1986 / Notices

C o g n i z a n t  A g e n c y  A s s ig n m e n t s  f o r  C o s t  

* A l l o c a t io n  U n d e r  OMB C ir c u l a r  A-87 
a n d  f o r  S in g l e  A u d i t  U n d e r  OMB C ir c u 

l a r  A -128— Continued

C o g n i z a n t  A g e n c y  A s s i g n m e n t s  f o r  C o s t  

A l l o c a t io n  U n d e r  OMB C ir c u l a r  A-87 
a n d  f o r  S in g l e  A u d i t  U n d e r  OMB C ir c u 

l a r  A-128—Continued

C o g n i z a n t  A g e n c y  a s s i g n m e n t s  f o r  C o s t  

A l l o c a t io n  U n d e r  OMB C ir c u l a r  A-87 
a n d  f o r  S in g l e  A u d i t  U n d e r  OMB C ir c u 

l a r  A-128—Continued

Cognizant
Federal
agency

Colorado

State agencies:
Agriculture.................................. .........
Education..................................... .........
Governor’s Office..... ...........................
Highways..............................................
Institutions......... ...................................
Labor and Employment.....
Local Affairs..........................................
Natural Resources...................... ........
Health...................................................
Public Safety........................................
Public Utilities Commission................
Social Services....................................
State Planning and Budgeting Office 

Counties:
Adams......... ..........................................
Arapaho..................... ...........................
Boulder.................................................
El Paso:

Parks...... ...........................................
Social Services................................

Jefferson.... ..........................................
Larimer............... .—................. .............
Mesa.......... ...........................................
Pitkin........... ..........................................
Pueblo........ ..........................................
Weld................ ......................................

Cities:

USDA
ED
DOE
DOT
HHS*
DOL
HUD
DOI
HHS
DOT
DOT
HHS
HUD

HHS
HHS
HHS

DOI
HHS*
HHS
HHS
HHS
DOT
HHS
HHS

Colorado Springs:
Airport..... .................................
Community Development......
Housing Authority........... ........
Parks and Recreation............
Police.......... .............................
Public Works..—...... ...............
Utilities / Utilities Authority......

Pueblo:
Airport.... ..................................
Community Development.......
Human Resources/Relations.
Parks........... - ........ .................
Public Works.............. ............
Regional Planning________
Transportation.................... ......

Denver.........................................
Connecticut

DOT
HUD
HUD*
DOI
DOJ
DOT
EPA

DOT*
HUD
HHS
DOI
EPA
DOT
DOT
HHS

State agencies:
Aging....... .....................................
Agriculture........ ..........................
Children and Youth Services....
Consumer Protection........ ........
Correction..... .............................
Economic Development............
Education............ ........................
Environmental Protection..........
Governor's Office...... .................

■ Health Services.............. ..........
Historical Commission...............
Housing............ ............................
Human Resources.....................
Income Maintenance................ .
Labor.............. ..........................
Mental Health.............................
Mental Retardation....................
Military................... ......................
Policy and Management Office
Public Safety...... ............. '.........
Transportation............ ................
Veterans Home and Hospital...

HHS*
USDA
HHS
DOC
DOJ
DOC
ED
EPA
DOJ
HHS-
DOI
HUD
HHS
HHS
DOL
HHS
HHS
DOD
HHS
DOJ
DOT
VA

Cities:
Bridgeport.
Hartford:

HUD

Aging.................................
Community Improvement.
Education..... .....................
Health/Human Services..
Housing.............. ...............
Parks and Recreation.....
Planning............. ........ ......
Public Works....................
Redevelopment................

Meriden.................................
New Britain........... ...............

DOL
DOL
ED
HHS
HUD*
DOL
HUD
DOC
HUD
EPA
HHS

Cognizant
Federal
agency

New Haven:
Development Administration
Education...............................
Human Resources................
Police.....................................
Public Works.........................

Norwalk......................................
Stamford........... .........................
Waterbury..................................

Towns:
Greenwich.................................
West Hartford...........................

HUD*
ED
HHS
DOJ
EPA
HHS
HHS
HUD

HHS
HUD

Delaware

State agencies:
Agriculture...............................................................
Community Affairs..................................................
Employment Security Commission......................
Governor's Office............................ .".....................
Health and Social Services............................ ......
Labor........................................................................
National Guard....... ...............................................
Natural Resources and Environmental Control..
Public Instruction................... ................................
State.........................................................................
Transportation........................ :..............................

Counties:
Kent................................. ..:....................................
New Castle.............................................................
Sussex.......................... ..........................................

Cities: Wilmington................. ....................................

USDA
DOC
DOL
DOJ
HHS
DOL
DOD
DOI
ED*
DOJ
DOT

HHS
HUD
EPA
HUD

District of Columbia 

State agencies:
Corrections...............................................
Employment Services.............................
Housing and Community Development.
Human Services......................................
Mayor's O ffice.........................................
Metropolitan Police.................................
Public Library...........................................
Public Schools.........................................
Public Works............................................
Recreation................................................

Florida

DOJ
DOL
HUD
HHS
HUD
DOJ
HHS
ED
DOT
DOI

State agencies:
Administration.......................................
Agriculture and Consumer Services...
Commerce.............................................
Community Affairs................................
Education................................................
Environmental Regulation..................
Game and Fresh Water Commission
Governor's Office.................................
Health and Rehabilitative Services....
Labor and Employment Security.......
Law Enforcement................................
Military Affairs......................................
Natural Resources..............................
State.......................................................
Transportation.......................................

HUD
USDA
DOC
DOJ
ED*
EPA
DO)
ED
HHS
DOL
DOJ
DOD
DOI
ED
DOT

Counties:
Akaloosa.................
Alachua...................
Bay..........................
Brevard...................
Broward..................
Dade........... ............
Duval/Jacksonville.
Escambia................
Hillsborough..........
Lake.......................
Lee.........................
Leon.......................
Manatee.................
Marion....................
Orange...................

HHS
DOL
HHS
DOL
HUD
DOT
EPA
HUD
HHS
HHS
HUD
DOL
DOL
HHS
DOL

Palm Beach:
Area Planning Board.... ..........................
Criminal Justice.......................................
Employment Training.:............................
Engineering...............................................
Health........................................................
Housing and Community Development 
Human Resources...................................

EPA*
DOJ
DOL
DOC
HHS
HUD
HHS

Cognizant
Federal
agency

Transit Authority..
Water and Sewer

Pasco.......................
Pinellas....................
Polk................... .......
Sarasota..................
Seminole..................
Volusia.....................

DOT
EPA
DOL
HUD
HUD
DOL
DOL
DOL

Cities:
Gainesville.............................
Fort Lauderdale.......... ..........
Hialeah....................................
Miami......................................
Miami Beach.........................
Orlando... ...............................
Pensacola..............................
St. Petersburg.......................
Tallahassee...........................
Tampa....................................
West Palm Beach................

Georgia

State agencies:
Agriculture.............................
Community Affairs................
Defense...... ...........................
Education...............................
Forestry Commission...........
Governor's Office.................
Highway Safety Office.........
Human Resources...............
Industry and Trade...............
Labor......................................
Natural Resources...............
Offender Rehabilitation........
Planning and Budget Office.
Public Safety.........................
Transportation.......................
University Regents Board.... 
Veterans Service........... ......

Counties:
Bobb.......................................
Cobb....:.................................
Chatham................................
De Kalb..................................
Dougherty.............................
Floyd......................................
Gwinnett...............................
Fulton....................................
Muskogee /Columbus..........
Richmond.............................

HUD
EPA
HHS
HUD
HHS
HUD
EPA
HUD
EPA
EPA
HUD

USDA'
DOJ
FEMA
ED
USDA
DOE
DOT
HHS
HUD
DOL
DOI
DOJ
HUD
DOJ
DOT
HHS
VA

HHS
EPA
HHS
EPA
HHS'
HHS
HUD
HHS
HHS
HHS

Cities:
Albany.... .....................................................
Atlanta:

Aviation........................... ........................
Courts......................................................
Environment and Streets......................
Human and Community Development.
Mayor’s Office........................................
Parks and Recreation...........................
Public Safety..........................................

HUD

DOT
DOJ
EPA*
HUD
DOL
DOI
DOC

G u a m

State agencies: All departments and agencies 

Hawaii

State agencies:
Agriculture...,..... ..........-............................:..... —
Attorney General..............................................
Budget and Finance........................................
Commerce and Consumer Affairs..................
Defense...........................................................-
Education............................................................
Governor's Office.............................................
Health.................................................................
Labor and Industrial Relations.......................
Land and Natural Resources..........................
Planning and Economic Development..........
Social Services and Housing..........................
Transportation...................................................

Counties: Hawaii...................................................
Cities:

Honolulu:
Building..........................................................
Community Development and Housing.....
Human Resources/Relations......................

DOI

USDA
DOJ
HHS
DOC
DOD
ED
HHS
HHS
DOL
DOI
DOC
HHS
DOT
DOL

DOC
HUD
DOL
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Cognizant Agency Assignments for Cost 
Allocation Under OMB Circular A-87 
and for Single Audit Under OMB Circu
lar A-128—Continued

p° !'c e .................... — ......................— ....... d o j

Cognizant
Federal
agency

Prosecuting Attorney- 
Public Works... 
Transportation..

lOAHO
State agencies:

Adjutant General.....................
Agriculture.................................
Educatioa..................................
Employment..............................
Fish and Game........................
Governor's Office.................... .
Health and Welfare..................
Historical Society......................
Industrial Commission..............
Labor and Industrial Services..
Lands............ ...........................
Parks and Recreation____ __
Transportation...........................
Water Resources......................

Counties:
Ada................................ ............
Canyon.......................................

DOJ
EPA*
DOT

DOD 
USDA 
ED 
DOL 
DOI 
HHS 

I HHS 
DOI 

| DOL 
DOL 
USDA 
DOI 
DOT 
DOT

HHS
HHS

Illinois

State agencies:
Aging.......................................................................  HHS
Agriculture.................. ....................... ...................  USDA
Atomic Energy Commission.................................  DOE
Board of Education............................ ................ . go
Children and Family Services..... ........................  HHS
Commerce and Community Affairs.....................  HHS
Conservation................................................ ......... DOI
Corrections............................ „ ............................... DOJ
Emergency Services and Disaster Agency........  FEMA
Energy and Natural Resources.............. ............  DOE
Environmental Protection Agency.......................  EPA
Governor’s Office____ ________ ___ _______  DOL
Human Rights.................................. __.................  OOJ
Labor...... .— ................. . . . . .................................... OOL
Law Enforcement..................................................  DOJ
Mental Health and Developmental Disabilities... HHS
Military and Naval.................................................  DOD
Mines and Minerals................................................. DOI
Public A id ................................................................. HHS
Public Health............................................................ HHS
Rehabilitation Services.........................................  HHS
Sanitary Board......................................................  EPA
Transportation........................................................  DOT
Veterans Affairs..................................................... j VA

Counties:
Adams....................................... „ ...........................  HHS
Champaign.............................................................  HUO
Cook:

Community Development................ ............ .... HUD
Environmental Control/Resources....______  DOE
Manpower..............................;_____ . . .— ..j DOL*
Sheriff.................................. ...... .......................  DOJ

De Kalb...................................................................  EPA
Du Page........................................ ............ . . . . ......  h u d
Kane.......................... .............................................  HHS
Kankakee................................ _............................. HHS
Knox.................................... — ............... . . . .......... HHS
Lake........................................................................  HUD
La Salle................................................. . .. .„ .......... HHS
Macon................................ ..................................... HHS
Madison........................... . . ................... ................  HHS
McHenry......... „ „ ..... - ........................................... HHS .
McLean............... ..— ..................... ................... HHS
Peoria....... ..............................................................  HUD
Rock Island.................................................... . HHS

' Sangamon.— ........ ..........„ ....... ...........................  HHS
St. Clair..................................................... ........ . HUO
TazeweW— ........................... ................. ...... h h S
Vermilion.... ........................._............ ....................  HHS
Whiteside— ......... .............. .................. ................ HHS
Will........... - ............................................................. HHS
Winnebago........ ..................................................... HHS

Cities:
Aurora.... ................................................................  HHS
Berwyn.............. ....................................................  h h S

Chicago:
Community Development and Housing..........  HUO*
Consumer Services..... .....................................  EPA
Economic Devetopment/Opportunity__ HUO

Cognizant Agency Assignments for Cost 
Allocation Under OMB Circular A-87 
and for Single Audit Under OMB Circu
lar A-128—Continued

Employment and Training..... .....................
Health/Human Services............ ................
Housing...................... ...................................
Mayor's Office..............................................
Planning..... ..................................................
Police.................................... ............... .......
Public Safety........................ ........................
Public Works... .............................................

Senior Citizens/Services................................
Cicero................................................... ............
Decatur........................... ........... ......................
East St. Louis..................................................
Evanston........................... .................. .............
Joliet............................. .......... - ........................
Oak Park........................................ .................
Peoria:

Community Development..........................
Community Improvement............................
Public Works......... ;......................................

Rockford............................................................
Rock island......................................................
Skokie................................................................
Springfield............... ............................ .......
Waukegan................... .....................................

Towns:
Aurora........................... - ..................................
Berwyn................... ....... ...................................
Bloom.......... ..................... ........... .................. .
fireman..............................................................
Capital................. ..............................................
Decatur..... ............................................... .........
Downers Grove........................... ...................
E. St. Louis........................................................
Eligin...................................................................
Evanston................ ............................................
Joliet............................ ............................ ..........
Leyden................................................................
Lyons.................... ............................................
Maine................................... ..............................
Milton........................................... ......................
New Trier...................... .....................................
Niles........................... - .........................
Oak Park...........................................................
Proviso................................................................
Rockford.............................................................
Thornton............................................................
Waukegan..........................................................
Wheeling............................................................

Indiana

State agencies:
Aging and Community Services..... - ......- .....
Civil Defense and Emergency Management.
Commerce.................................— ........... ......
Correction....................................... ...................
Education.................. .............................
Employment Security Division........ ................
Governor's Office........ .....................................
Health Board........... .................. ...... ................
Highways......... ...................................................
Housing Board......................................... ..........
Labor Division..................... .............................
Mental Health............... ....................................
Military..........................................................
Natural Resources...................... .....................
Public Service Commission..............................
Public Welfare............ ........................................
Regional Planning-Commissions.....................
Rehabilitation Service Agency....... ..................
State Police...... ..................................................
Transportation....................................................
Veteran Affairs.................... ..............................

Counties:
Allen........... ........................................... _
Clark...... ............................................................
Delaware........................... ....................... .......
Elkhart.............................................................. ..
Floyd..................... ..............................................
Grant......... .........................................................
Howard...............................................................
Lake.....................................................................
La Porte.... ..........................................................
Madison..............................................................
Marion....................... ..........................................
Monroe.... .........................................................
Porter.................................................. ................

Cognizant Agency Assignments for Cost 
Allocation Under OMB Circular A-87 
and for Single Audit Unoer OMB Circu
lar A-128—Continued

Cognizant
Federal
agency

Cognizant
Federal
agency

.. DOL HHS
. HHS Tippecanoe.................................................. MHS

.. HUO Vanderburgh.............................................. HHS
. DOT Vigo............................................................... HHS
. MUD HHS
. DOJ
. DOJ East Chicago..... ......................................., . . . HHS
. DOT
. HHS Community Development................................ HUD*
. HHS I DQT.
. HHS Transportation....... ................................ i DOT
. HHS Fort Wayne................. .......................... EPA
. HHS G ary....................................................................... HUO
. EPA Hammond...... ...................... ........ EPA
. HHS Indianapolis.............................................. ... HUD

Muncie.....— ......................... HHS
. HHS* South Bend......................................... HUD
. DOL Terre Haute........................................................ HUO

EPA Towns:
. HHS HHS
. HUO HHS
. HHS HHS
. EPA Center-Muncie......................................... HHS
. EPA G ary............................................................ HHS

Harrison.................................................................. HHS
. HHS Knight................................................... HHS
. HHS North-Hammond.............................................. HHS
. HHS Pigeon...................... ........................... HHS
. HHS Portage........................................... HHS
. HHS Warren.... ................................... HHS
. HHS Washington........................................ ................... HHS

HHS Wayne-Fort Wayne............................................... HHS
HHS Wayne-fndianapofis............................................... HHS
HHS Wayne-Richmond........ .......................................... HHS
HHS
HHS IOWA
HHS State agencies:
HHS Aging Commission................................................ HHS
HHS Agriculture............................................................. USDA
HHS Commerce Commission....................................... DOT
HHS Conservation Commission.................................... DOI
HHS Corrections........................................... ......... OOJ
HHS Development Commission................................... HUD
HHS Governor's Office.................................................. DOL •
HHS Health................................................ .................... HHS
HHS Historical................................................................. DOI
HHS HHS
HHS Job Service...................................................  ...... DOL

Labor Bureau......................................................... OOL
Planning and Programming............... ............. .. HHS
Public Defense.............. ..................... FEMA

HHS Public Instruction................................................... ED
FEMA DOJ
DOE . Transportation........................................................ DOT
DOJ VA
ED EPA
DOL Counties:
HHS HHS
HHS HHS
DOT Dubuque.................................................................. HHS
HUD Johnson......................................... ......................... HHS
DOL Linn________ ______ __ _____ HHS
HHS Polk................................ HHS

| DOO Pottawattamie........................................................ HHS
DOI
DOT Woodbury.............................................................. HHS
HHS Cities:
DOC Cedar Rapids.................................. EPA
HHS Council Bluffs............................... ........ ................. HHS
DOJ Davenport..... .......................................................... HHS
DOT Des Moines............................................................ HUD
VA ERA

Sioux C ity............................................................... HUD
HHS Waterloo....  ........................................................... HHS
HHS
HHS - Kansas

HHS State agencies:
HHS Adjutant General....................................... FEMA
HHS Aging............................................................... HHS

•HHS Agriculture Board................................................... USDA
HHS Corrections..................................................... .. DOJ
HHS Education............................................... ED
HHS Economic Development....................................... HUD
HHS OOI
HHS Forestry..................................... ............... DO*
HHS Governor’s O ffice......................................... USDA
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Cognizant Ag en cy  Assig n m en ts  fo r  Co st  
Allocation Under  OMB C ircular  A -87  
and fo r  S ingle Audit Under  OMB C ircu
lar A -1 28— Continued

Cognizant
Federal
agency

Health and Environment.................
Highway Patrol.................................
Historical Society.............................
Human Resources..........................
Part« and Resources Authority.......
Social and Rehabilitation Services
Transportation..................................
Water Resources Board.................

HHS
DOT
DOI
DOL
DOI
HHS
DOT
DOI

Counties:
Johnson......
Reno...........
Saline..........
Sedgwick....
Shawnee.....
Wyandotte..,

Cities:
Kansas City.
Topeka........
Wichita.......

HHS
HHS
HHS
HHS
HHS
HHS

EPA
HHS
DOT

Kentucky

State agencies:
Agriculture.............................................................
Appalachian Regional Commission...................
Commerce.............................................................
Corrections.......................... ..................................
Education and Humanities............... ...................
Energy................... .................................................
Governor’s Office.................................................
Housing Corporation............................................
Human Resources...............................................
Justice.................. ..................................................
Labor............. .........................................................
Local Government................................................
Military Affairs.......................................................
Natural Resources and Environmental Protec

tion.
Public Protection and Regulation.......................
Tourism.............. ....................................................
Transportation.......................................... .............

Counties:
Boyd............................................ ...........................
Campbell...............................................................
Christian.................................................................
Daviess........... .......................................................
Hardin............................................ ........................
Harlan....................................................................
Jefferson................................................................
Kenton..................................... ..............................
Lexington-Fayette.................................................
McCracken............................................................
P ike........................................................................

Cities:
Covington........................... „ ................................
Lexington...............................................................
Louisville................................................................

USDA
DOC
DOC
DOJ
ED
DOE
HUD
HUD
HHS
DOJ
DOL
DOI
DOD
USDA

DOL
DOI
DOT*

HHS
HHS
HHS
HHS
HHS
HHS
EPA
HHS
EPA
HHS
HHS

HUD
EPA
DOL

LOUISIANA
State agencies:

Agriculture......................................
Commerce..................... .................
Corrections.....................................
Culture, Recreation and Tourism.
Education........................................
Environmental Quality...................
Governor's Office..........................
Health and Human Resources.....
Justice.............................................
Labor...............................................
Military.............................................
National Resources.......................
Public Safety..................................
Transportation and Development.
Urban and Community Affairs.....
Veterans Affairs........ .... ...............
Wildlife and Fisheries...................

Counties (Parishes):
Bossier..... .......................................
Caddo.............................................
Calcasieu........................................
Iberia.......... ....................................
Jefferson..................... ...................
Lafayette...... ..................................
Lafourche............... - .....................
Ouachita......................... ...............
Rapides...........................................

USDA
DOC
DOJ
DOI
ED*
EPA
DOC
HHS
DOJ
DOL
DOD
EPA
DOJ
DOT
HUD
VA
DOI

HHS
HHS
HHS
HHS
HHS
HHS
HHS
HHS
HHS

C o g n iz a n t  Ag e n c y  A s s ig n m e n t s  f o r  C o s t  
A l l o c a t io n  U n d e r  O M B  C ir c u l a r  A -8 7  
a n d  f o r  S in g l e  A u d it  U n d e r  O M B  C ir c u 
l a r  A -1 2 8 — Continued

C o g n iz a n t  A g e n c y  A s s ig n m e n t s  f o r  C o s t  
A l l o c a t io n  U n d e r  O M B  C ir c u l a r  A -8 7  
a n d  f o r  S in g l e  A u d it  U n d e r  O M B  C ir c u 
l a r  A -1 2 8 — Continued

Cognizant Cognizant
Federal Federal
agency agency

HHS DOL*
Tangipahoa....................................................... HHS Planning and Economic Development.......... HUD

EPA DOJ
Cities: State's Attorney............................................. HHS

Baton Rouge..................................................... HUD Queen Annes.................................................... DOT
EPA DOT
HUD Washington....................................................... EPA
HUD DOT

Shreveport: Cities:
Parks and Recreation.................................... USDA Baltimore:

DOL HHS
DOT Education....................................................... ED
DOT DOJ
EPA* Health and Human Services......................... HHS
HUD HHS

Slidell . .......... .......................................... HHS Rousing and Community Conservation......... HUD
Manpower...................................................... DOL

Maine Mayor's Office................................................ HUD
State agencies: Parks and Recreation.................................... DOI

USDA HUD
Conservation..................................................... USDA Public Works................................................. DOT*
Corrections........................................................ DOJ Social Services....................  ....................... HHS

VA DOJ
Educational and Cultural Services.................... ED
Environmental Protection.................................. EPA
Governor’s Office............................................. HHS State agencies:
Human Services................................................ HHS Administration and Finance Executive Office.... HHS

HUD Communities and Development........................ HUD
DOI Consumer Affairs and Business Regulation..... DOC

Labor................................................................. DOL Economic Affairs.....T......................................... DOC
HHS ED
DOJ Elder Affairs...................................................... HHS

Transportation................................................... DOT Energy Resources............................................. DOE
Counties: Environmental Affairs........................................ DOI

HHS EPA
Cumberland....................................................... HHS Food and Agriculture........................................ USDA
Kennebec.......................................................... HHS Governor's Office.............................................. DOJ
Penobscot......................................................... HHS Labor and Industries......................................... DOL

HHS HHS
Cities: Public Safety..................................................... DOJ

Bangor.............................................................. HHS Public Welfare................................................... HHS
HHS Public Works..................................................... DOE

. Social Services................................................. HHS
Maryland State.................................................................. ■DOI

State agencies: Transportation and Construction Office............ DOT*
HHS VA

Agriculture......................................................... USDA Counties:
Children and Youth Office................................ HHS Barnstable......................................................... HHS
Economic and Community Development.......... HUD Berkshire.......................................................... HHS

ED HHS
Employment and Training................................. DOL Essex................................................................ HHS
Environmental Services..................................... EPA Franklin......... 1.................................................. HHS

DOJ HHS
Health and Mental Hygiene............................. HHS Hampshire......................................................... HHS

HHS HHS
Law Enforcement and Administration on Jus- DOJ Norfolk.............................................................. HHS

tice Commission. Plymouth........................................................... HHS
HHS HHS

Military.............................................................. DOD Cities:
Natural Resources.......... ................................. DOI Boston:

FFMA ED*
DOT* HHS
HUD DOL
DOT DOI
VA DOJ

Counties: Public Works................................................. DOT
Allegany............................................................ HHS Brockton:
Anne Arundel: Community Improvement..™.......... ............... DOL

DOJ ED*
HHS HUD

Domestic Relations...................................... HHS Chicopee.......................................................... EPA
Planning and Zoning..................................... HUD Fall River.......................................................... fcD

EPA* HUD
EPA Lawrence:
DOT DOT
EPA HUD*
HHS Education...................................................... ED
EPA Highways...................................................... ! DOT
DOT Lowell............................................................... .HHS
DOT Lynn................................................................. HUD
HUD Malden............................................................. HHS

Prince Georges: Medford............................................................ HHS
HHS New Bedford.................................................... HUD
HHS HHS
DOE EPA

Health and Human Services......................... I DOJ Quincy............................................................ HHS
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C o g n i z a n t  A g e n c y  A s s ig n m e n t s  f o r  C o s t  

A l l o c a t io n  U n d e r  OMB C ir c u l a r  A-87 
a n d  f o r  S in g l e  A u d it  U n d e r  OMB C ir c u 
l a r  A-128— Continued

Cognizant
Federal
agency

Somerville.................................................
Springfield........................... m .................
Waltham........... ...... ...........
Worcester........... .........;..........................

Town: Brookline...........................................

Michigan

State Agencies:
Aging office............ ....... ............
Attorney General.................. ............ ........
Agriculture................................ ...............
Commerce.............................. ; ......... .
Corrections............................... ................ .
Education...................................................
Governor’s Office....................... ..... ...........
Labor............ ...... ..............................
Management and Budget..........................
Mental Health..............................
Military Affairs....................................... .
Natural Resources.................. :.................
Police..................... ............ .
Public Health..............................................
Social Services..........................................
State............................. .............................
Transportation........... ............. ...... .............‘

Counties:
Allegan............................. ....................... .
Bay.............................................................
Berrien........................   i...................
Calhoun........... ........................................
Genesee...—.........................................
Ingham.................. ..... ............... ................
Jackson............................................
Kalamazoo................................. ..... .
Kent.......... .¿L— ....... :..........
Lenawee............................. .......................
Macomb...............„...............................
Madison................... .......
Marquette................... ...............................

- Midland.......................................................
Monroe...... ................................... .........
Muskegon............ ........................... .............
Oakland......................................................
Ottawa..............................................
Saginaw......... ....... ....................... ............ .
Shiawassee......................................... .......
St. Clair......................................... .-..........
Washtenaw............................ ....................
Wayne....................................

Cities:
Ann Arbor.............................. ..... ...............
Bay City......... .......................................... .
Dearborn..............;............ .................
Dearborn Heights......................................
Detroit:

Community and Economic Development..
Employment and Training...... ....... .........
Finance....................................................
Health and Human Services....................
Historical..................................................
Neighborhood Services...........................
Planning...................................................
Police....................................................„
Public Works............................................
Recreation............................_........... ......
Senior Citizens/Services......................... .
Transportation......... ............................... .

Flint:
Community Development........ ................
Community Improvement...................... .
Public Works........ ........... ........... ..........
Water/Sewer............................................

Grand Rapids................................. .............
Jackson.......................................................
Kalamazoo................................................
Lansing........................................................
Lincoln Park.................... .'............. .............
Livonia.................. ...... .........................
Pontiac.........................................................
Roseville..................................................9
Royal Oak ............. ......................... ........r„
St. Clair Shores...........................................
Saginaw........ ............. .................................
Westland.................. ...................................
Warren............. ........................

HUD
HHS
HHS
HUD
HHS

HHS
HHS
USDA
HUD
DOJ
ED
DOJ
DOL
HHS
HHS
DOD
DOI
DOT
HHS
HHS
DOI
DOT

HHS
HHS
EPA
HHS
HHS
HHS
HHS
HHS
EPA
HHS
HHS
EPA
HHS
HHS
HHS
HHS
HUD
EPA
EPA
HHS
EPA
HHS
HHS

HUD
HUD
HHS
HHS

HUD
DOL
HUD
HHS*
HUD
HHS
HUD
DOJ
HUD
DCM
HHS
DOT

HUD*
DOL
DOC
EPA
EPA
HHS
EPA
EPA
HHS
HHS
HUD
HHS
HHS
HHS
HUD
HUD
HHS

C o g n i z a n t  A g e n c y  A s s i g n m e n t s  f o r  C o s t  

A l l o c a t io n  U n d e r  OMB C ir c u l a r  A-87 
a n d  f o r  S in g l e  A u d i t  U n d e r  OMB C ir c u 
l a r  A-128— Continued

Towns:
Dearborn..
Redford....

Minnesota

State agencies:
Administration........................ .............;
Aging Board.................... _...................
Agriculture.......................
Commerce................... .........................
Corrections...........................................
Council for the Handicapped.............
Economic Security....................... ......
Education..................... ........................
Employment Security...........................
Energy and Economic Development.
Governor’s Office................... :........... .
Health....................................................
Historical Society............................ .....
Housing Finance Agency....................
Human Services................... ...............
Labor and Industry...............................
Military Affairs................................. .....
Natural Resources...............................
Planning Agency....................... .........
Pollution Control Agency..... ...............
Transportation................................ .
Veterans Affairs...................... ..............

Counties:
Anoka.......... ............................ ...........
Dakota....................................... ............
Hennepin................................... ............
Olmsted........................... ......................
Ramsey.......................... ,./.....................
Stearns........................................ ..........
St Louis........................ ........................
Washington.................................. .........

Cities:
Bloomington................. ....................
Duluth............................
Minneapolis:

Community Action Agency..............
Contract Management......................
Employment and Training................
Riverfront Development.... ...........

St. Paul.......... ......_.....................

Cognizant
Federal
agency

M ississippi

State agencies:
Agriculture and Commerce..............
Archives and History....................... .
Economic Development..................
Education...........................................
Employment Security Commission..
Energy and Transportation.............
Forestry Commission........... ............
Governor’s Office.............................
Health.............................. ..................
Highway.......... :i...............................
Human Development........ ...............
Medicaid Commission......................
Mental Health....................................
Military................................................
Natural Resources...... .....................
Public Safety...... ...............................
Public Welfare.......................... .........
Rehabilitative Services....................
Veterans Affairs Commission.........
Wildlife Conservation....... ..............
Youth Services.................................

Counties:
Bolivar......... .......................................
Forrest........... ....................................
Harrison...... - ......;..................... .......
Hinds.................................... ..............
Jackson..... .................... ...................
Jones............................................. .
Lauderdale...;.....................................
Washington......................... ..............

Cities:
Jackson..—.............;........ ..................

Missouri

State agencies:
Agriculture........ ....... — ....... ____________ _
Consumer Affairs, Regulation arid Licensing.

C o g n i z a n t  A g e n c y  A s s i g n m e n t s  f o r  C o s t  

A l l o c a t io n  U n d e r  OMB C ir c u l a r  A-87 
a n d  f o r  S in g l e  A u d i t  U n d e r  OMB C ir c u 
l a r  A-128— Continued

. HHS

. HHS

. HHS

Governor’s Office.................................
Highway and Transportation................................
Labor and Industrial Relations............................
Mental Health...................................................

. HHS Natural Resources........................................

. USDA* Public Safety................................................

. DOC Social Services...........................................

. DOJ Counties:

. HHS Boone.................................................

. DOL Buchanan................................................

. ED Clay........................................................
DOL Greene.................................................
USDA
HHS Jasper.... ....................................
HHS Jefferson..............................................
HUD St. Charles.......................................
HUD St. Louis..........................................
HHS Cities:
DOL Independence...................................
DOD Kansas City...............................................
DOI Springfield................... „ .............................
HHS St. Joseph...!.................... .
EPA St. Louis:
DOT Circuit Court......................................................
VA Community Development..............................

Courts.......................................................
HHS Criminal Justice...........................................
HHS Employment and Training..... ...........................
HHS Health/Human Services.................................
HHS Public Safety..... ........................
HHS Welfare..........................................
HHS University City..........................................
HHS
HHS Montana

State agencies:
HHS Agr’Tulture.........................................
HHS Arts Council..................................................

Commerce............................................
HHS Education........................................................
HUD* Fish, Wildlife and Parks........................................
DOL Governor’s Office............................................
DOI Health and Environmental Science....................
HUD Highways.............................................

Institutions...........................................................
Justice.....................................................................
Labor and Industry.............................

USDA Library..............................................................
DOI Military Affairs.....................................................
DOC Natural Resources and Conservation................
ED Social and Rehabilitation Services.....................
DOL State Lands........................................................
DOE Counties:
USDA Cascade.................................................................
HHS* Yellowstone......................... ................................
HHS Cities:
DOT Billings.........................................................
HHS Great Falls..........................................................
HHS
HHS Nebraska

DOD State agencies:
DOI Aging.................................................................
DOJ Aeronautics............. ..........................................
HHS Agriculture......... .....................................................
HHS Correctional Services.......................................
VA Economic Development.....................................
DOI
ED Energy Office.........................................................

Environmental Control........................................
HHS Game and Parks Commission.............................
HHS Governor’s Office................. ..........................
HHS Health................................ ................................
HHS Historical Society........................................... ........
HHS Justice....................................................
HHS Labor.....................................................
HHS Law Enforcement and Criminal Justice Com-
HHS mission. /

Military..........................................................
HUD Policy Research Office.......... ...............................

Public institutions.............. .................................
Social Services..............................
State Patrol.............. ...............................

USDA Roads..................................................
HUD Veterans Affairs....— ............ ............... ........ v

Cognizant
Federal
agency

DOI
DOJ
ED
DOC
DOT
DOL
HHS*
DOI
DOJ
HHS

HHS
HHS
HHS
HHS
HHS
HHS
HHS
HHS
HHS

HUD
HUD
DOT
HUD

DOJ
HUD*
DOT
DOJ
DOL
HHS
EPA
USDA
HHS

USDA
HHS*
DOC
ED
DOI
HHS
HHS
DOT
DOJ
DOJ
DOL
HHS
DOD
DOI
HHS
DOL

HHS
HHS

HHS
HHS
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Water Resources.. 
Counties:

Douglas,................
Lancaster..............

Cities:
Lincoln-..................
Omaha...................

Nevada

State agencies:
Agriculture..............................................
Commerce................................ ..........
Community Services Office..................
Conservation and Natural Resources.
Education..... ...........................................
Employment Security............................
Governor's Office..................................
Human-Resources........ ......................
Industrial Commission............ ...............
Military Department...............................
Motor Vehicle.........................................
Traffic Safety.........................................
Transportation........................................
Wildlife.................................... ................

Counties:
Clark.......................................................
Lancaster....................................... ... .....

Cities:
Las Vegas......................... ..........:..........
Reno.......................................................

New  Hampshire

State agencies:
Adjutant General..................................... .*..
Aging Council..............................................
Agriculture.................................................
Air Resources Agency...............................
Corrections...................... ..........................
Education..................... ................................
Employment Security................. ...............
Fish and Game......................... ..................
Governor's Office............................... ........
Health and Welfare....... ............................
Housing Finance Authority.......... .............
Labor.................................. .........................
Public Works and Highways............. ........
Resources and Economic. Development.
Sa fe ty ................... ....... ..............................
Veterans Council.......... .............................

Counties:
Hillsboro..................................... ................
Merrimack....................... ............................
Rockingham............................ ......... ..........
Strafford...... .................................................

Cities: Manchester........ ................................

New  Jersey

State agencies:
Agriculture................ .............................. ..............
Community Affairs................................................
Commerce and Economic Development.......
Corrections...................................... ......................
Defense......................... ........................................
Delaware Valley Regional Planning Commis

sion.
Education............. ..................................................
Energy..._______________________________
Environmental Protection.___________ ______
Governor's Office________________________
Health_________ ________________________
Human Services___ _____________ ___ ____
Labor_____ ____ _______________ ___ ___
Law Enforcement Planning Agency................. .
Law and .Public Safety........... .............................
Port Authority of New York and New Jersey...
Transportation___________________________

Counties:
Atlantic.......................................................v...........
Bergen:

A g in g ...-------------------------------------- ------ -----
Children's Services_____________________
Community Action Planning______________
Community Development*............... ...............
Hospital______ ____ _____________ _____
Housing Authority______________________

Cognizant
Federal
agency

DOl

HHS
HUD

DOT
HUD

USDA
DOC
HHS
DOl
ED*
DOL
DOL
HHS
DOL
DOD
DOJ
DOT
DOT
DOl

HHS
HUD

EPA
HUD

DOD
HHS
USDA
DOl
DOJ
ED
DOL*
DOi
DOJ
HHS.
HUD
DOL
DOT
DOl
DOJ
VA

Co gnizant Ag en cy  Assign m en ts  for  Co st  
Allocation Under OMB C ircular A -87  
and fo r  S ingle Audit Under OMB C ircu
lar A -128—Continued

Mental Health/Retardation.....
Planned Parenthood...............
Utilities/Utilities- Authority......

Burlington.....................................
Camden........................................
Cumberland;..................................
Essex.............................................
Gloucester....................................
Hudson..................... .»..................
Hunterdon:......................... ..........
Mercer:....... ...................................
Middlesex.....................................
Monmouth:

Aging........................... — ........
Community- Improvement........
Planning.......... ..........................
Prosecuting Attorney...............

Morris................. ...........................
Ocean.............. ........ ....................
Passaic-.........................................
Salem............... .............................
Somerset:................ .....................
Union:

Human Resources/Relations. 
Planning and Engineering......
Probation..................... ...........

Warren-...........................................
Cities:

Atlantic City.... ;..............‘ ..............
Bayonne......... ..............................
Bloomfield..................... ........... .->.
Camden-.................................... .
Clifton.............................................
East Orange................ .............
Elizabeth............................. ..........
Irvington-........................................
Jersey City......... ..........................
Newark:

Employment and Training......
Engineering.......... ....................
Healtb/Human Services.........
Mayor’s: Office:.........................
Police-........ ................................

Passaic-......... .............................
Paterson................... ....................
Trenton....... ..................................
Union........... ..................................

Towns:
Hamilton........................................

Cognizant
Federal
agency

HHS
HHS
EPA
HHS
HHS
HHS
HHS
HHS
HHS
HHS
HHS
HHS

HHS- 
I DOL 

HUD 
DOJ 
HHS 
HHS 

I HHS 
HHS 
HHS

DOL
HUD
HHS*'
HHS

HUD
HHS
HHS
HUD
HHS
HUD
HHS
HHS
HUD

DOL
DOC
HHS*
HUD
DOJ
HHS
DOL
HUD
HHS

HHS
HHS
HHS
HHS
HUD

Woodbridge.............................................................

New  Mexico
State agencies:

Adjutant General-Emergency Preparedness.....

Economic Development and Tourism..... ......
USDA
HHS* Employment Security.............................................
HUD Energy and Minerals.............................................
DOJ
DOD
DOT

ED
DOE Human Services......... ,...............................
DOT
HHS
HHS Counties:
HHS
DOL
DOJ
DOJ
DOT
DOT

HHS New  York

State agencies: -
HHS*
HHS
HHS
HUD
HHS
HUD Consumer Protect*»i Board.................................

HHS
HHS
HHS

FEMA
HHS
USDA
DOJ
DOC'
ED
DOL
DOE
HUD
DOl
DOL.
HHS
DOT
HHS
USDA
DOT

HHS
HHS
DOT
HHS
HHS
DOT

HHS*
USDA
HHS
DOC
DOJ

Cognizant Ag en cy  Assig n m en ts  fo r  Co st  
Allocation u n d er  OMB C ircular  A-87 
and fo r  S ingle Au d it  Under OMB C ircu
lar A -128—Continued

Cognizant
Federal
agency

Education...................................................
Energy Office.................................................
Environmental Conservation....\ . .......:..........
Governor’s Office...........................................
Health.............................................................
Housing and Community Renewal Division...
Labor........................................................ ......
Mental Health Office......................................
Military and Naval Affairs Division.................
Motor Vehicles...............................................
Parks, Recreation and Preservatation Office .. 
Port Authority of New York and New Jersey..
Social Services..............................................
State...............................................................
State Pblice....................................................
Transportation................................................
Urban Development Corp............................
Youth Division................................................

Counties?
Albany;...........................................................
Broome:

Aviation:................................................. .
Community Improvement............................
Healtb/Human Services............................
Parks..........................................................
Public Works..............................................

- Sheriff:........................................................
Social Services..........................................
Transportation............................................

Cattaraugus...................................................
Cayuga .̂..... ...................................................
Chautauqua...................................................
Chemung.......................................................
Clinton:........................................ ..................
Cortland.........................................................
Dutches«

Community. Improvement...........................
Health/Human Services............................
Mental Health/Retardation.........................
Social Services*..................... ...................
Transportation...........................................

Erie____________________ ____ ______
Fulton...........................................................
Genesee-................................. .....................
Herkimer...................... ......... .......................
Jefferson:............. ...................... .......... ........
Madison-....... ...... ........... .............................
Montgomery............ ................ .............. .......
Monroes

Community Affairs/Services......................
Community Development...........................
Health/Human Services_________ ____
Publio. Works*________________ ______
Social Services________________ ___
Water Quality.............................. ..............

Nassau:
Housing,and Intergovernmental. Affairs___
Planning__________________________
Public Workds........... ........................... .....
Social Services_____________________
Y outh -Employment__________________

Niagara-................... ......................................
Oneida............ ..............................................
Onondaga;.....................................................
Ontario............ .............................................
Orange._______ ___________________
Otsego ............................ ..........................
Oswega........ ........................... .....................
Renesselaer....... ................. .................... ....
Rockland:.....................................................
Saratoga:...................... ..... ..........................
Schenectady......... .............. ............. ............
St. Lawrence..................... - ..........„..............
Steuben-.___________________________
Suffolk:

Aging......... ...................................... .....—
Community. Development........................
Criminal Justice....:....................................
Healtb/Human Services............. .............
Labor Resources............... .......................
Public. Assistance..................... .................
Social Services..................... ....... ............

. Transportation............................................
Tompkins,................... ................ ..................
Ulster.............................................................
Wayne............. .......„.......... !.............„........1.

ED
DOE
EPA
DOC
HHS
HUD
DOL
HHS
DOD
DOT
DOl
DOT
HHS
DOE
DOT
DOT
HUD
HHS

HHS

DOT
DOL
HHS*
HHS’
DOT
DOT
HHS
DOT
HHS
HHS
HHS
HHS
HHS
HHS

DOL
HHS*
HHS
HHS
HHS
HHS
HHS
HHS
HHS
HHS
HHS
HHS

DOl
HUD
HHS*
EPA
HHS
EPA.

HUD
DOT
EPA
HHS*
DOL
HHS
HHS
HHS
HHS-
HHS
HHS
HHS
HHS
HHS
HHS;
HHS
HHS
H H S

HHS*
HUD
DOJ
HHS
DOL.
EPA
HHS
DOT
HHS
HHS
HHS
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Cognizant
Federal
agency

Westchester. HHS
Cities:

Albany........
Binghamton

HHS
EPA

Buffalo:
Community Development........................
Economic Development....
Education...................................................
Housing Authority.....................................
Human Resources....................................
Parks..........................................................
Police........... :................... ..............fr frSfe
Public Works........................... ...............
Sewer Authority....................................
Transportation...........................................
Urban Renewal.........................................
Youth.............................................. ........X
Water..........................................................

Cheektowaga............ ....................................
Mount Vernon...............................................
New Rochelle....................................... .
New York:

Aging...........................................................
Board of Education...................................
Criminal Justice Coordinating Council....
Economic Development Administration...
Employment...............................................
Environmental Protection......... ...............
Health................ ........... .............................
Housing Preservation and Development.
Human Resources Administration...........
Mayor's Office......... ...................................
Mental Health............................................
Parks...........................................................
Transportation............................................

Niagara Falls..................................................
Rochester.......................................................
Schenectady..................................................
Syracuse.........................................................
Troy.................................................................
Utica........................................ ....................
White Plains................................ ...................
Yonkers..........................................................

HUD*
HUD
ED
HUD
DOL
DOI
DOJ
EPA
EPA
ED
HUD
DOI
EPA
HHS
HUD
HHS

HHS*
ED
DOJ
DOC
DOL
EPA
HHS
HUD
HHS
HUD
HHS
DOI
DOT
HHS
HUD
HHS
HHS
HHS
HHS
HUD
HUD

Towns:
Amherst...............
Babylon................
Brookhaven.........
Colonie.................
Greenburgh.........
Hempstead..........
Huntington....... ....
Irondequiot..........
Islip............ ...........
North Hempstead
Oyster Bay...........
Smithtown.............
Tonawanda...........
Union.....................

HHS
HHS
HUD
HHS
HHS
HUD
HHS
HHS
HHS
HHS
HHS
HHS
HHS
HHS

Davidson.................................... .....................
Durham.;.........................................................
Edgecombe................ ....................................
Forsyth............................................................
Gaston................ ......................... ..................
Guilford...................................... .....................
Halifax.............................................................
Iredell...... ............................ ....................._....
Johnston............... ..........................................
Lenoir....... „ ........;................................ ...........
Mecklenburg....................................................
Nash................................... _...........................
New Hanover..................................................
Onslow.............................................................
Pitt........................... ........................................
Randolph................ ......................................
Robeson..........................................................
Rockingham.... ........ ......................................
Rowan.......... ..........................................
Wake............................................. .............
Wayne................... ............................. .............
Wilson........................ ......................................

Cities:
Asheville............................... ...........................
Charlotte...... ..................................................
Durham............................. ...............................
Greensboro............................. ......................„
High Point................................. .;.....................
Raleigh..............................................................
Winston-Salem___ __________ _______ _

North Dakota

State agencies:
Adjutant General............................. *...... .......
Agriculture.........................................................
Combined Law Enforcement Council...........
Forest Service...........................................
Game and Fish.................................................
Governor's Office.................... ........ .......
Government Affairs Bureau...........................
Health...............................................................
Highway........................... ..................;.............
Highway Patrol........... ....................................
Human Services..............................................
Housing Finance Agency...............................
Institutions Director ........................................
Job Service.................................... ................
Labor....................................... ..........................
Management and Budget................... ............
Parks and Recreation.....................................
Parole and Probation.......................................
Public Instruction............. .....^__I....
State Government and Outdoor Recreation
Veteran Affairs..... .............................„ .............
Vocational Rehabilitation................................
Water Commission................. .........................

Counties: Cass....................................................

North Carolina

State agencies:
Administration.......................................................
Agriculture.............................................................
Commerce.......................... .......
Community Colleges............................................
Correction..... ....... ...............................................
Cultural Resources...............................................
Crime Control and Public Safety........................
Public Education...................................................
Employment Security Commission.....................
Governor's Office.................................................
Human Resources...............................................
Labor............................................. :........................
Natural Resources and Community Develop

ment.
Transportation.........................................  ...........
Wildlife Resources Commission.........................

Counties:
Alamance...............................................................
Buncombe.........................................................;....
Burke......................................................................
Cabarrus.............. .......................................... .
Catawba................................................................ .
Cleveland...............................................................
Craven....................................................................
Cumberland.......... .................................................

Ohio

State agencies:
Adjutant General.................................

HHS* Aging Commission....................................
USDA Agriculture..................................
DOE Development....................................
ED Education...... ........................................
HHS Employment Services Bureau.................
ED Environmental Protection Agency..................
DOJ Governor’s O ffice............................
ED Health..........................................
DOL Highway Safety...........................................
HUD Human Services...................................
HHS Industrial Relations....................................
DOL Mental Health.....................................
DOL Natural Resources........................................

Public Utilities.........................................
DOT Rehabilitation and Correction.............................
DOI Transportation...............................................

Youth Service.....................................
DOL Counties:
HUD Allen....................................
HHS Ashtabula..............................................
HHS Belmont.............................................
HHS Butler................................................
HHS Clark.....................................................
HHS CLermont........................................
DOL Columbiana................................... :.......

Cognizant
Federal
agency

Cognizant
Federal
agency

. DOL Cuyahoga:

. HHS Aging................................................. HHS*
HHS DOC
HHS Community and Economic Development...... DOL
HHS Community Development................................ HUD
HHS Courts........................................................... DOJ
HHS Sanitation........................................................... EPA
HHS Sheriff................................... DOJ
HHS Welfare............................................................... HHS
HHS Erie......................................................... HHS
HHS Fairfield................... HHS
HHS Franklin............................................... HHS
HHS Greene............................................. HHS
DOL Hamilton:
HHS Community Development................................ DOL
HHS Community Improvement........ HUD*
DOC Hancock............................................................ HHS
HHS Jefferson.......................................... HHS
HHS Lake............................................................. HHS
DOL Lawrence..................................................... HHS
HHS Licking............................................. HHS
HHS Lorain........................................................ HHS

Lucas:
HUD Community Commissioners............................. DOI
HUD County Engineer........................................... DOT
HUD Courts.............................................................. DOJ
EPA Sanitary Engineer................................... EPA
HUD Welfare.............................................................. HHS*
HUD HHS
HUD Marion............................................................... HHS

Medina...................................................... HHS
Miami................................................ HHS
Montgomery:

DOD Community Development................................. HUD
USDA Community Services................................... HHS*
DOJ Engineering........................................................ DOT
DOI Parks and Recreations..................................... DOI
DOI Sanitary............................... ................................ EPA
DOL Muskingum....................................................... HHS
HUD Portage................................................... HHS
HHS Richland.......................................................... HHS
DOT Ross......... .............................................................. HHS
DOT Sandusky...................... .........;......................... HHS
HHS Scioto..................................................................... HHS
HUD Seneca...................................................... HHS
HHS Stark................................................................... HHS
DOL Summit.............................................................. HHS
DOL Trumbull............................................................. HHS
HUD Tuscarawas..................................... ....................... HHS
DOI Warren............................................................. HHS
DOJ Washington............................................................ HHS
ED* Wayne............................................................... HHS
DOI Wood........................................................... HHS
VA Cities:
HHS Akron.................................................................. EPA
DOI Canton:
HHS Community Development................................. HUD

Health/Human Services................................... EPA*
Mayor's Office.................................................... DOL
Water Pollution Control.................................... EPA

DOD Cincinnati:
HHS Community Improvement.............................. DOL
USDA Health/Human Services................................... HHS
DOE Mayor's Office........................................ . HUD*
ED Planning........................................ DOT
DOL Public Safety.............. ............. DOJ
EPA Recreation..................................................... USDA
HHS Transit......................... . DOT
HHS Water................... EPA
DOT Cleveland:
HHS Community Development................................. HUD
DOL Economic Development/Opportunity.............. HUD
HHS Health/Human Services................................... EPA
DOI Human Resources/Relations........................... DOL*
DOT Cleveland Heights........................................ HHS
DOJ Columbus................................................. HUD
DOT Dayton:
HHS Aviation............................................ USDA

Community Improvement................................ DOL*
HHS Fire Services............................................. DOJ
HHS Housing and Urban Development................... HUD
HHS Water................................................... EPA
HHS Youth Services................. USDA
HHS Euclid..................... ....................................... HHS
HHS Hamilton............................................... HH$
HHS Kettering.................................................... HHS
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Cognizant
Federal
agency

Cognizant
Federal
agency

Lakewood...............................................................
Lima........................................................................
Lorain..................................... .................................
Parma....... ...............................................................
Springfield........................................................ .......
Toledo..... ..... ..........................................................
Warren.............. _....................................................

HHS
HHS
EPA
HHS
HHS
HUD
HUD
HUD

HHS

Pacific Islands

State agencies: All departments and agencies.....

Pennsylvania

State agencies:

DOl

HHS

Youngstown...........................................................
Towns:

Canton.....................................................................

DOJ:
DOC

Madison.................................................................. HHS
Perry........................................................................ HHS Emergency Management Agency..... .................. FEMA
Plain........................................................................ HHS
Springfield—............................................................ HHS

DOJ
Game Commission........ ....................................... DOl

State agencies: DOL
Agriculture.............................................................. USDA
Civil Defense.......................................................... FEMA Historical and Museum Commission.................. DOF
Conservation Commission.................................... EPA
Corrections............................................................. DOJ

1 AQpncy

Economic and Community Affairs.... .................. DOL ODD.
Education................................................................ ED Probation and Parole Board................................ DOJ
Employment Security Commission............... ...... DOL* HHS
Governor's Office.................................................. DOC
Health...................................................................... HHS DOT
Human Services.................................................... HHS Counties:
Labor....................................................................... DOL HHS
Mental Health........................................................ HHS Allegheny:
Military,.................................................................... DOD
Mines....................................................................... DOl
Pollution Control.................................................... EPA ComDrehensive Education and Training Act.. HHS
Public Safety.......................................................... DOJ
Tourism and Recreation............ ........................... DOl HHS
Transportation........................................................ DOT*
Veterans Affairs.................................................. ... VA
Vocational and Technical Education.... .............. ED Armstrong........... .................................................... HHS
Water Resources Board....................................... EPA
Wildlife Conservation............................................ DOl

Counties; HHS
Comanche.............................................................. HHS HHS:
Garfield................................................................... HHS Bucks:
Kay..._................................................................... .. HHS HHS*
Muskogee................................................. EPA
Oklahoma............................................................... HHS Community Development............................._... HHS

Cities: Mental''Health/Retardation............................... HHS
Lawton........................................................... HUD
Oklahoma City....................................................... HHS Cambria,................................................................. HHS
Tulsa —.................................................................... HUD Carbon...... .............................................................. HHS

Oregon Centre*............ ......................................................... HHS
Chester*.................................................................... HHS

State agencies: Clearfield-................................................................. HHS
Agriculture.............................................................. USDA
Commerce.............................................................. DOC
Economic Development....................................... DOC HHS
Education................................................................ ED
Energy,.............................. ............ ......................... DOE Oeiaware.................................................................. HHS '
Environmental Quality............ ............................. EPA Erie...........................................................................
Executive Department......... ........ ........................ DOC HHS
Fish and Wildlife.................................................... DOi Franklin................................................................... DOL
Forestry................................................................... USDA HHS
Geology and Mineral Industries........................... DOl
Governor's Office................................_................. HUD
Human Resources.............................. ................. HHS* Lawrence................................................................ HHS
Justice..................................................................... DOJ
Labor and Industries Bureau__ ____________ DOL Lehigh...................................................................... HHS
State Police........................................................... DOJ
Transportation........................................................ DOT Luzerne.................................................................... DOL
Veteran Affairs....................................................... VA McKean-................................................................... HHS
Water Resources-................................................. DOl HHS
Workers Compensation........................................ DOL Montgomery:

Counties: Child Welfare..................................................... HHS*
Clackamas.............................................................. HHS
C o os-.......... :.................................................. ..... HHS Comi
Douglas-................ ................. .............................. HHS Geriatric Center-................................................. HHS
Jackson................................................................... HHS Northampton.......................................................... HHS
Lane........... .................... ........................................ HHS Northumberland :.................................................... HHS
Linn...... ............................... ................................. HHS Schuylkill................................ I............................... HHS
Marion................. .................................................... HHS Somerset................................................................ HHS
Washington............................................................ HHS DOL

Cities: Westmoreland:
Eugene.................................................................... HUD HHS**
Portland.................................................................. HUD HHS
Salem................................................ ...................... DOT Housing Authority.............................................. HUD

Cognizant
Federal
agency

Manpower.......
Planning..........
Transportation. 

York....... ....... .....

DOL
HUD
DOT
QOL

Cities:
Allentown..
Altoona....
Bethlehem
Chester....
Erie_____
Harrisburg.
Johnstown
Lancaster..

HUD
HUD
HHS
HUD
HUD
HUD
HUD
EPA

Philadelphia:
Publia. Property...........................................
Schools........................................................
All other departments................................

Pittsburgh................................... ....................
Reading..........................................................
Scranton:

Community and Economic Development
All other departments................................

Westmoreland................................................
Wilkes-Barre...................................................
York............ ............ _ ................. .................

Towns:
Abington.........................................................
Bristol..............................................................
Haverford........................................................
Lower Morion................... ..............................
Penn Hills.......................................................
Upper Darby...................................................

Puerto  R ico

State agencies:
Agricutture....................... ...............................
Commerce...................... ................................
Consumer Affair’s...........................................
Cooperative Development Administration-
Crime. Commission........................................
Cultural Affairs...............................................
Addiction Services.........................................
Economic Development Administration.....
Education........................................................
Employment Security Bureau......................
Environmental Quality Board.......................
Governor's Office..........................................
Health*.............................................................
Housing...........................................................
Labor and Human Resources.....................
Metropolitan Bus Authority...........................
Municipal Services Administration..............
National Guard..............................................
Natural Resources........................................
Social Services..............................................
Soilid Waste Management Authority..........
Transportation and Public Works.................

DOT
ED
HUD"
HUD
HUd

HUD
EPA*
HUD
HUD
HHS

HHS
HHS
HHS
HHS
HHS
HHS

USDA
DOC
HHS
DOC
DOJ
HHS
HHS
DOL
ED
DOL
EPA
DQI
HHS '
HUD
DOL
DOT
HUD
DOD
HHS
HHS
EPA
DOT

Rhode Island

State agencies:
Adjutant General's Office.............................
Administration................................................
Attorney; General...........................................
Business Regulation.....................................
Children and Their Families.........................
Community Affairs.........................................
Corrections.....................................................
Economic Development...............................
Education........................................................

. Elderly Affairs.................................................
Emergency Management Agency...............
Employment Security................. ..................
Environmental Management........................
Governor's Office..........................................
Health....... .....................................................
Labor........... ....................................................
Mental.Health, Retardation, and Hospitals.
Public Transit Authority................................
Social and Rehabilitative Services..............
State Police....................................................
Transportation................................................

Cities:
Cranston.........................................................
Pawtucket.......................................................
Providence:

Community Development.......................

DOD
HHS*
DOJ
DOC
HHS
HHS
DOJ
DOL
ED
HHS
FEMA
DOL
USDA
DOJ
HHS
DOL
HHS
DOT
HHS
DOJ
DOT

HHS
EPA

HUD*
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Community Improvement,...............
Federal Programs.......................
Planning and Urban Development. 

Warwick.................. ..........

South Carolina

State agencies:
Adjutant General's Office...............................
Aging Commission............................. .............
Agriculture.................................................... .
Alcohol and Drug Abuse Commission..........
Archives and History........................................

, Corrections........................................................
Development Board.........................................
Education.................................. .........
Employment Security Commission.................
Forestry Commission.......................................
Governor's Office........... .........____ ;„.........
Health and Environmental Control.................
Highways and Public Transportation.............
Housing Authority.................... ........................
Human Affairs................ .................. ...............
Labor............. ..................... ..........
Land Resources Conservation Commission-
Mental Health................................... .....
Mental Retardation............. ,............................
Parks, Recreation and Tourism......................
Parole and Community Corrections...............
Public Service Commission.............................
Social Services.................................................
Vocational Rehabilitation...... ............... ..........
Water Resources Commission............. ..........
Wildlife and Marine Resource........................
Youth Services................................................
Veteran's Affairs.......................

Counties:
Aiken................................ .......
Anderson.... ........................ .......................... .
Charleston.._........... .................’ .......................
Darlington.................. ........................................
Florence................................... ..............
Greenville......... ...... ............................— ... 
Horry...... .... ........ ........ ....... ....................... .
Lexington......................... ..... ............................
Orangeburg........................................................
Richland...................... .................. ..................
Spartanburg......... :.............................................
Sumter...........................................
York............................................. ZZZZZZZZZZZ.

Cities:
Charleston..-..................... .................................
Columbia...................................................... .......
Greenville .................................

Cognizant
Federal
agency

DOL
ED
HUD
HUD

South Dakota

State agencies:
Agriculture..-..................................
Charities and Corrections Board-
Commerce and Regulation..........
Education and Cultural Affairs.....
Energy-Office.................................
Game, Fish and Parks..................
Governor’s Office..........................
Health......................................... ...
Housing Development Authority-
Labor___ ________ .....___
Military and Veterans Affairs.......
Public Safety..................................
Social Services........— ———
State Development.......................
Transportation..............................
Vocational Rehabilitation..............
Water and Natural Resources.....

Counties:

DOD
HHS
USDA
HHS
DOI
DOJ
DOC
ED
DOL
USDA
DOL
HHS
DOT
HUD
DOL
DOL
EPA
HHS
HHS
DOI
DOJ

I DOT 
HHS 
ED

I DOC 
DOI 
HHS 
VA

HHS
HHS
HHS
HHS
HHS
DOL
HHS
HHS
HHS
HUD
HHS
HHS
HHS

HUD
EPA
HUD

USDA
HHS*
DOC
ED
DOE
DOI
DOE
HHS
HUD
DOL
DOD
DOJ
HHS
DOC
DOT
HHS
EPA

Cognizant Ag en cy  Assig n m en ts  fo r  Co s t  
Allocation  Under  OMB C ircular  A-67 
and fo r  S ingle Audit Un d er  OMB C ircu
lar A-128— Continued

Minnehaha................ HHS
HHS

Counties:
BellPennington.............

ties: Bexar.......... .:.........:1 ...............
Sioux Faits............... EPA

_ Brazoria.................. ................
Cameron.............................

ate agencies: Dallas................................ .......
Aging Commission................ HHS*
Agriculture............... USDA
Commerce and Insurance...... DOC
Conservation........................ DOI
Corrections......................... DOJ Gregg........ .......................................................

Economic and Community Development-
Employment Security.......................... .......
Education..... ..................... ...................... ....
Governor's Office—.......... ..........................
Health and Environment—.......... ................
Historical Commission................. ......... .
Housing Development Agency..................
Human Services.—............ ...... .............. ...
Labor___________ _____________ ______
Mental Health and Retardation________
Military............ ............................. ....... .........
Planning O ffice........... .................................
Safety............ :_________ ____ ________ _
Transportation____ __________________
Veterans Affairs____________ _______
Wildlife Resources Agency____________

Counties:
Anderson_____________ ______ ___ __
Blount_______________________ ______
Hamilton___ _________ ______________
Knox_______________________________
Madison......... ...............................................
Montgomery....................... ......................
Nashviile-Davidson:

Community Development............ ...........
Community Improvement............... .........
District Attorney................ ....... ...............
Education...................................................
Health/Human Services................... ......
Hospital........ ..............................................
Metro Action Commission...... - ..............
Police............... ..................— .................
Social Services....................................... .
Water/Sewer.... .».............................

Rutherford..........—............... ........................
Shelby......... ...................................................
Sullivan................... .............. .................... .
Washington........... .'.......................................

Cities:
Chattanooga...... ............................................
Knoxville........................... ............._..............
Memphis........................................................
Nashville....... ...... ......................____ __ ....

Texas

Slate agencies:
Aeronautical Commission............................
Aging.......... ...................................................
Agriculture........................................ ...........
Air Control Board........................I .................
Attorney General's O ffice .........................
Budget and Planning Office.......... ..............
Community Affairs..................... ...................
Corrections................................. ...........
Education Agency.......... ...... ......... ........ ....
Employment Commission..... .......... ............
Forest Service..... ............................

Cognizant
Federal
agency

DOL
DOL
ED
DOJ
HHS
DOI
HUD
HHS

Health......... ........................................
Highway and Public Transportation_________
Historical Commission........... .............................
Human Resources____ __________________
Intergovernmental Relations Advisory Com

mission.
Labor and Standards......... .................................
Mental Health Retardation________ , ____
Parks and Wildlife__________________ _____
Public Safety_________ _________________
Public Utility Commission_________ _____;__
Railroad Commission________ ____________
Rehabilitation Commission_________________
Veteran Affairs Commission_______________
Water Resources........ .....;____________

Cognizant Ag en cy  Assig n m en ts  f o r  Co s t  
Allocation  Under  OMB Circular  A-87 
and fo r  S ingle Audit Under  OMB Circu
lar A -1 2 8 — Continued

Harris:
Community Development and Housing-
Courts__ _________________ ________
District Attorney________ ___________
Employment and Training_________ i__
Health/Human Services..........................
Juvenile Probation/Detention.................
Parks..........................................................

.. HHS Jefferson..... ....

.. FEMA Lubbock.........................................................
- j HUD McLennan...................................................
..{ DOJ
.. DOT Nueces............ .......................................
.. VA Orange....... ...................................
.. DO!

Potter..............................................
.. HHS
.. HHS Tarrant.......................................
-  DOC Taylor.....................................
-  HHS Tom Green..................................
. HHS Travis..... .....................................
. HHS Webb...........................................

Wichata.......................................................
. HUD Cities:
. DOL Abilene....................................................
. DOJ Amarillo............
; ED Austin............................................
I EPA* Beaumont............................................
. HHS Corpus Christ»................... ..............................
. HHS Dallas...................................................................
. DOJ El Paso.......... - ..............................................
. HHS Fort Worth.......
. ERA Galveston...................................
. HHS Houston:
. HHS Aging.............................................
. DOL Airport ........................................
. HHS Community Development...........................

Community Improvement.........................
. HHS Health/Human Services..............................
. HHS Library..._..............................................
. HUD Public Works........
. HUD Laredo..... ...............

Lubbock....  ...................................................
San Angelo.............................

DOT San Antonio...........................................................
HHS Tyler.........................................................

USDA Waco...........................................
Wichita Faffs.................................................

DOJ UTAH
HUD
DOL Slate agencies:

Agriculture........................................................
A^sprenticeship Council............................ ............
Community and Economic Development...........
Education Office...............................................

DOJ Employment Security........................... ................
I HHS Governor’s Office...................................... ...........

Health................................................
Industrial Commission.......................................
National Guard....................................

HHS Natural Resources.... ............................. .

DOL Social Services.................................
Transportation.......................................................

DOt Counties:
Davis.........................................
Salt Lake..........................................
Utah............................................
Weber..................................................

VA Cities:
Ogden........................... ...... ............................

HHS Salt Lake C ity.....................................
• Vermont

HHS State agencies:
HHS Agriculture..........................................
HHS Development and Community Affairs.....
HHS Education.........................................
HHS Employment and Training................................
HHS Environmental Conservation........................
HHS Governor's Office.....
DOJ Human Services...........
HHS Labor and Industry....................
HUD Libraries........................................................
HHS Military......................................  !

Cognizant
Federal
agency

HUD
DOJ
DOJ
DOL
HHS
DOJ
DOI*
HHS
HHS
HHS
HHS
HHS
DOC
HUD
DOT
HUD
HHS
HHS
HHS
HHS
HHS
HHS
HHS

HUD
HUD
HHS
HHS
HHS
DOT
HUD
HUD
HUD

HHS
DOT
HUD*
DOL
HHS
ED
EPA
HUD
HHS
HHS
EPA
HHS
HUD
EPA

USDA
DOL
HUD
ED
DOL
HUD
HHS*
DOL
DOD
DOI
HHS
HHS
DOT

HHS
HHS
HHS
HHS

HHS
HUD

USDA
HUD
ED
DOL
DOI
HHS*
HHS
DOL
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C o g n i z a n t  A g e n c y  A s s i g n m e n t s  f o r  C o s t  

A l l o c a t io n  U n d e r  OMB C ir c u l a r  A-87 
a n d  f o r  S in g l e  A u d i t  U n d e r  OMB C ir c u 

l a r  A-128—Continued

C o g n i z a n t  A g e n c y  A s s i g n m e n t s  f o r  C o s t  

A l l o c a t io n  U n d e r  OMB C ir c u l a r  A-87 
a n d  f o r  S in g l e  A u d i t  U n d e r  OMB C ir c u 

l a r  A-128—Continued

Cognizant
Federal
agency

Public Safety......... ....
Public Service...........
Rehabilitation Center
Transportation...........

Counties: Chittenden....

DOJ
DOE
HHS
DOT
HHS

Virginia

State agencies:
Adjutant General's Office................. ............
Aging.............. .................................................
Agriculture and Consumer Affairs...............
Air Pollution Control Board..........................
Commerce........ ..............................................
Conservation and Economic Development
Corrections.....................................................
Criminal Justice Services.............................
Education........... .............................................
Emergency and Energy Services O ffice....
Employment Commission.............................
Game and Inland Fisheries Commission....
Governor's Office........ „ ................................
Health............ .................................................
Highways and Transportation......................

■ Historic Landmarks Commission.................
Housing and Community Development......
Law..................................................................
Labor and Industry.......... „ ............................
Library..................... ....................................
Mental Health and Mental Retardation......
Planning and Budget........... - .......... ...........
Rehabilitative Services.................................
Social Services............ ..................................
State Police.............................................. ,.....
Water Control Board.....................................

Counties:
Arlington......................................................
Chesterfield....... „ .................................
Fairfax..... .................................;..... ................
Henrico................................................. ..........
Montgomery:

DOD
HHS
USDA
EPA
DOC
DOI
DOJ
DOJ
ED
FEMA
DOL
DOI
DOL
HHS
DOT
DOI
HUD
DOJ
DOL
HHS
HHS
HUD
HHS
HHS
DOJ
EPA

HHS
EPA
EPA
HUD

Cognizant
Federal
agency

Financial Management Office.........
Fisheries............................................
Game........................... ......„w*.*..;._
Governor's Office.............................
Labor and Industries........................
Library................................................
National Guard.................................
Natural Resources...........................
Parks and Recreation Commission. 
Post Secondary Education Council
Public Instruction..............................
Social and Health Services.............
State Patrol.......................................
Traffic Safety Commission..............
Transportation...................................
Veterans Affairs....... .........................

HHS
DOC
DOI
HHS
DOL
HHS
DOD
USDA
DOI
HHS
ED
HHS
DOJ
DOT
DOT
VA

Counties:
Benton...................................
Clark................... ...................
Cowlitz...................................
Grays Harbor.......................
King.......................................
Kitsap....................................
Pierce:

Aging........... ....................
Airport...............................
Community Action....:......
Community Development
Law and Justice..............
Manpower.........................
Sewer Utility.....................
Social Services................

Skagit....................................
Snohomish...........................
Spokane..........................
Thurston...............................
Whatcom..............................
Yakima..................................

Cities:
Seattle....................................

HHS
HHS
HHS
HHS
HHS
HHS

HHS*
DOT
HHS
HUD
DOJ
DOL
EPA
HHS
HHS
HUD
USDA
HHS
HHS
HHS

HHS

Public Assistance...................

Pittsylvania.................................. .............. ...V»
Prince William........ ............ .......
Roanoke......................................

Cities:
Alexandria....................................
Chesapeake....... .........................
Hampton..................... :................
Lynchburg....... .............................
Newport News............................
Norfolk:

City Manager...........................
Community Relations.............
Development...........................
Education.... *............. ..............
General Government.............
Housing Authority...................
Human Resources/Relations.
Judicial............ ............. ..........
Parks and Recreation............
Personnel.................................
Planning................. ;........ .......
Police............. ................... ......
Public Health............... -...........

Portsmouth......... ........................
Richmond....................................
Roanoke..................... ................
Virginia Beach...........................

ED
HHS*
DOT
HHS
EPA
HHS

HHS
ED
HHS
HHS
ED

HUD*
HUD
HUD
ED
HHS
HUD
HHS
DOJ
HUD
DOT
DOJ
HHS
HHS
HHS
HUD
DOT
ED

Spokane:
Community Development and Planning........
Employment and Training...............................
Human Services................................................
Public Works........................... ..........................
Sewer Utility.......................................................
Transit....................... .....................................
Water.......................... ..-......................................

Tacoma...................................................................

West Virginia

State agencies:
Adjutant General's Office......... ...........................
Aging Commission................................................
Agriculture..............................................................
Air Pollution Control Commission......................
Attorney General...................................................
Corrections.............................................................
Culture and History...............................................
Economic and Community Development 

Office.
Education................................................................
Emergency Services O ffice................................
Employment Security...................... .....................
Finance and Administration.....................
Governor’s Office............................. »..................
Health.....................................................................
Highways................................................................
Housing Development Fund...............................
Human Services....................................................

Virgin Islands

State agencies: All departments and agencies....

Washington

State agencies:
Agriculture...... .......................................................
Archaeology and Historic Preservation Office...
Attorney General's O ffice.......................
Commerce and Economic Development.... .
Community Development..................... ...............
Corrections................................ ............................
Ecology............ ...........................„ .........................
Emergency Management.....................................
Employment Security...... s............;.......................
Energy Office.........................................................

DOI

Labor......................... ...........
M ines....................................
Naturel Resou res................
Public Service Commission. 
Public Safety........................
Veterans Affairs.

USDA
DOI Counties:
DOJ Cabell.......................................................................
DOC
HUD*
DOJ Kanawha:
DOI Employment and Training.................. ..............
FEMA Housing Authority..............................................
DOL
DOE- Regional Intergovernmental Council...............

HUD
DOL
HHS*
DOT
EPA
DOT
DOE
EPA

DOD
HHS
USDA
HHS
DOJ
DOJ
DOI
DOL

ED
FEMA
DOL
DOT
HHS
HHS
DOT
HUD
HHS
DOL
DOI
DOI
DOT
DOJ
VA
ED

HHS
HHS
HHS

DOL*
HUD
DO*
DOT

Cognizant
Federal
agency

Transit Authority
Logan.....................
Marion............ ........
McDowell...............
Mercer....................
Monongalia............
Ohio........................
Raleigh...................
Wood......................

DOT
HHS
HHS
HHS
HHS
HHS
EPA
HHS
HHS

W isconsin

State agencies:
Administration.......................................................
Agriculture, Trade and Consumer Protection....
Development.........................................................
Governor’s Office.................................................
Health and Social Services.................................
Historical Society..................................................
Housing and Economic Development Author

ity.
Industry. Labor and Human Relations...............
Justice....................................................................
Military Affairs.......................................................
Natural Resources...............................................
Public Instruction..................................................
Transportation.......................................................
Veterans Affairs....................................................

Counties:
Brown.....................................................................
Dane..................................................... .,................
Dodge................................................................. ...
Eau Claire...........................................................
Fond du Lac.......... ...............................................
Jefferson................................................................
Kenosha................................................................
La Crosse..............................................................
Manitowoc.............................................................
Marathon................. .............................................
Milwaukee...... ................................................. .....
Outagamie....................................................... .....
Racine....................................................................
Rock.......................................................................
Sheboygan............................................................
Walworth.............................. ..................................
Waukesha..............................................................
Winnebago.................... .......................................
Wood................ ,......................*............................

Cities:
Green Bay.............................................................
Kenosha............. '........... ......................................
Madison.................................................................
Milwaukee....... .......................................................
Racine.................... ...............................................,
Wauwatosa............................................................
West A llis ............................................. .................

Wyoming

HHS
USDA
DOC
DOJ
HHS
DOI
HUD

DOL
HHS
DOD
DOI
ED
DOT
VA

HHS
HHS
HHS
HHS
HÌRS
HHS
HHS
HHS
HHS
HHS
HHS
HHS
HHS
HHS
HHS
HHS
HHS
HHS
HHS

HUD
HHS
DOT
HUD
EPA
HHS
HHS

State agencies:
Agriculture..............................................
Attorney General's O ffice....................
Charities and Reform Board................
Economic Planning and Development
Education................................................
Employment Security Commission......
Environmental Quality...........................
Game and Fish......................................
Governor’s Office..................................
Health and Social Services..................
Highway......................... .........................
Labor and Statistics.... ..........................
Public Lands...........................................
Mine Inspector.......................................
National Guard.......................................
Public Service Commission..................
Recreation Commission.......................
Workers Compensation Division.........

Counties: Laramie.....................................

USDA
DOJ
HHS
DOC
ED
DOL
EPA
DOI
DOL
HHS
DOT
DOL
USDA
DOI
DOD
DOT
DOI
DOL
HHS

'Lead cognizant agency for single audits at State and 
local levels. Also, responsible for negotiating cost allocation 
plans at local levels. HHS will continue to be cognizant 
agency for review of State-wide cost allocation plans.

[FR Doc. 85-30188 Filed 12-20-85: 8:45 am)
BILLING CODE 1505—01-M
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DEPARTMENT OF HEALTH AND 
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 870
[D o cket No. 83 N -0190]

Medical Devices; Invitation for Offers 
To Submit or To Develop a 
Performance Standard for Vascular 
Graft Prosthesis of 6 Millimeters and 
Greater Diameter

AGENCY: Food and Drug Administration. 
a c t io n : Notice of inquiry.

SUMMARY: The Food and Drug 
Administration (FDA) is issuing this 
notice to invite interested persons, 
including any Federal agency, to submit 
any existing standard as a proposed 
performance standard for the vascular 
graft prosthesis of 6 millimeters and 
greater diameter, or to submit an offer to 
develop such a proposed standard. If 
FDA does not receive any response to 
this notice, or receives a response but 
does not accept any existing standard or 
offer to develop a standard, the agency 
will proceed to develop a performance 
standard or take other appropriate 
action to facilitate the development of a 
performance standard for the device. 
DATE: Existing standards or offers shall 
be submitted on or before March 7,1986. 
a d d r e s s : Existing standards or offers 
shall be submitted to the Dockets 
Management Branch (HFA-305), Food 
and Drug Administration, Rm. 4-62, 5600 
Fishers Lane, Rockville, MD 20857.
FOR FURTHER INFORMATION CONTACT: 
Charles E. MacNeill, Center for Devices 
and Radiological Health (HFZ-83), Food 
and Drug Administration, 5600 Fishers 
Lane, Rockville, MD 20857, 301-443- 
3426.
SUPPLEMENTARY INFORMATION:

I. Background/Introduction
Under section 513 of the Federal Food, 

Drug, and Cosmetic Act (the act) (21 
U.S.C. 360c), FDA is required to classify 
each medical device into one of three 
regulatory categories: class I (general 
controls), class II (performance 
standards), or class III (premarket 
approval).

In the Federal Register of February 5, 
1980 (45 FR 7938), FDA published a final 
rule (21 CFR 870.3460) classifying the 
vascular graft prosthesis of 6 millimeters 
(mm) and greater diameter into class II. 
In the Federal Register of July 8,1983 (48 
FR 31395), FDA initiated a proceeding to 
establish for the device a performance 
standard under section 514 of the act (21 
U.S.C. 360d). As required by section

514(b) of the act, the proceeding was 
initiated by publishing in the Federal 
Register a notice of opportunity to 
submit to the agency, within 15 days of 
the date of publication of the notice, a 
request for a change in the classification 
of the device based on new information 
relevant to its classification. FDA did 
not receive any request for a change in 
the classification of the device or any 
comments in response to the July 8,1983 
notice. Therefore, further action is not 
required under section 514(b) of the act.

As provided by section 514(c) of the 
act and Part 861 of the regulations 
governing performance standards 
development (21 CFR Part 861), FDA is 
continuing the proceeding to establish a 
performance standard for the vascular 
graft prosthesis of 6 mm and greater 
diameter by inviting interested persons 
to submit an existing standard as a 
proposed performance standard for the 
device or to submit an offer to develop 
such a proposed standard.

II. Current Action
Section 514(c)(1)(A) of the act and 

§ 861.20(c) of the regulations provide 
that in the event further action is not 
required under section 514(b) of the act, 
FDA shall publish in the Federal 
Register a notice inviting any interested 
person, including any Federal agency, to 
submit to FDA, within 60 days after the 
date of publication of the notice, an 
existing standard as a proposed 
performance standard, or an offer to 
develop a proposed performance 
standard.

Section 514(c)(2)(B) of the act and 
§ 861.22 of the regulations provide that 
the notice is to include (1) a description 
or other designation of the device; (2) a 
statement of the risk or risks associated 
with the use of the device and which are 
intended to be controlled by a 
performance standard, including 
pertinent portions of the 
recommendations of FDA’s advisory 
committees with respect to the device;
(3) a summary of the data on which FDA 
has found a need for initiation of the 
proceeding to develop a performance 
standard, including pertinent portions of 
the recommendations of FDA’s advisory 
committees with respect to the device;
(4) identification of any existing 
performance standard known to FDA 
which may be relevant to the 
proceeding; (5) the approximate number 
of products (i.e., kinds of models) within 
the generic type of device; and (6) the 
time period within Which the standard is 
to be developed, which may be 
extended by the Commissioner of Food 
and Drugs for good cause shown.

Device Description
The vascular graft prosthesis of 6 mm 

and greater diameter is identified in 
§ 870.3460 as a device used to replace 
sections of arteries. The prosthesis is 
constructed of expanded 
polytetrafluoroethylene or woven or 
knitted materials, such as polyethylene 
terephthalate. Vascular graft prostheses 
made of other materials or of animal 
origin, including human umbilical cords, 
are excluded from this description. Also, 
vascular graft prostheses classified in 
§ 870.3460 include only those devices 
that are 6 mm and greater diameter. 
Vascular graft prostheses less than 6 
mm diameter are classified into class III 
under 21 CFR 870.3450 and are not 
affected by this notice.

Scope o f the Standard; Models o f the 
Device

FDA believes that any proposed 
performance standard to be offered or 
developed for the vascular graft 
prosthesis of 6 mm and greater diameter 
needs to characterize the biological, 
physical, and material characteristics of 
the various prostheses using standard 
test procedures, so that the physician 
may compare available devices and 
select the device that best resolves the 
patient’s condition. Also, any graft 
needs to correct the imbalance in the 
rate of blood flow in the vascular 
system and the reduction of vascular 
trauma to yield a “normal” net 
functioning of the cardiovascular 
system. Thus, any proposed 
performance standard for the vascular 
graft prosthesis of 6 mm and greater 
diameter needs to define the vascular 
characteristics of the device under 
conditions simulating the dynamic 
environment of the human body. In 
addition to the short-term risk of 
returning the patient to a near "normal” 
physiological condition, the long-term 
risks relating to compatibility, 
deterioration of the materials used in the 
construction of the device, and 
inconsistences in the composition of 
materials have been associated with the 
device. FDA believes that an 
appropriate standard needs to address 
such risks to provide reasonable 

«assurance of safety and effectiveness 
when the device is implanted into the 
human body.

FDA has identified four models of 
grafts within the generic classification of 
vascular graft prostheses. These four 
models are: straight tubular arterial 
grafts, axillo femoral arterial grafts, 
bifurcated arterial grafts, and special 
branched grafts (Ref. 21).
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R isks A ssoc ia ted  W ith  the D evice  an d  
W hich  are to  be C o n tro lle d  b y  a 
P erform ance S tandard

In the Federal Register of March 9, 
1979 (44 FR 13366), FDA published its 
proposed rule to classify the vascular 
graft prosthesis of 6 mm and greater 
diameter into class II. The Circulatory 
System Devices Panel and the General 
and Plastic Surgery Devices Panel (then 
the Cardiovascular Device 
Classification Panel and the General 
and Plastic Surgery Device 

. Classification Panel, respectively), FDA 
advisory committees, identified the 
following risks to health: (i) Clot 
formation: Material incompatibility with 
the blood can lead to clot formation, (ii) 
Ripping of the graft: An improper design 
of the graft can cause ripping of the graft 
when punctured with a surgical needle,
(iii) Dilation: Dilation can result from 
insufficient physical strength of the 
material or from improper design of the 
weave or knit pattern of the graft, and
(iv) Blood seepage or leakage: 
Inadequate preclotting of the graft can 
cause seepage or leakage of blood 
through the graft wall. (A further 
description of the risks identified by 
FDA’s advisory committees is presented 
in the section of this notice “Summary of 
the Data Supporting the Need for a 
Performance Standard.”) The 
committees concluded, however, that 
such vascular grafts when implanted 
perform as well as the alternative 
procedures involving endarterectomy or 
autogenous vein grafts.

FDA believes that, as a minimum, a 
performance standard for the vascular 
graft prosthesis of 6 mm or greater 
diameter under section 514 of the act is 
necessary to control the risks to health 
listed below. This listing of risks was 
developed from three major FDA 
activities: the risks identified by FDA’s 
advisory committees, a study on the 
safety and performance of vascular 
grafts conducted under contract to FDA 
(Ref. 21), and an FDA cosponsored 
update symposium on vascular graft 
safety and performance (Ref. 22).

(1) In fe c tio n . One of the most serious 
risks associated with clinical 
implantation of vascular grafts is local 
infection, infection that occurs in 
association with clinical implantation of 
vascular grafts has serious 
consequences and may be 
uncontrollable, not uncommonly 
resulting in the loss of life.

(2) O cclusion . Occlusion of the 
vascular graft is an unsatisfactory 
condition of blockage of the graft 
preventing blood flow and resulting in 
injury or death unless surgically 
reconstructed. The occlusion or patency

(the condition of being wide open) rate 
is considered an important performance 
parameter of vascular grafts.

(3) N oncom pliance . Noncompliance is 
the failure of a vascular graft to match 
the physiological characteristics of the 
artery under intraluminal blood 
pressure, causing flow disruptions to 
blood. The prosthesis should comply 
with the physiological characteristics of 
the vascular system to be effective.

(4) E xcess ive /in ade qu a te  p o ro s ity . In 
fabric grafts* rather than nonfabric 
grafts, excessive porosity may cause 
intraoperative or early postoperative 
hemorrhage. Inadequate porosity may 
predispose to thrombosis and failure to 
develop a healthy neointima.

(5) L o w  s tru c tu ra l in te g rity . The loss 
of structural integrity of vascular grafts 
results in rupture, hemorrhage, and 
aneurysm formation. Vascular grafts of 
low longitudinal tension, transverse 
tension, resistance to tearing or ripping, 
suture pullout resistance, and vascular 
pressure resistance under cycling 
conditions may cause leakage, as well 
as rupture, hemorrhage, aneurysms, and 
dilation.

(6) N o n b io c o m p a tib ility . 
Nonbiocompatible materials in a 
vascular graft will result in adverse 
tissue and blood reactions in the patient. 
Material that is incompatible with blood 
will cause clot formation which may 
result in injury or death to the patient.

Because of the tissue and blood 
interfaces involved in the use of 
vascular grafts, FDA believes that the 
materials used in the prostheses need to 
be controlled by standards, In addition, 
device characteristics such as porosity 
and tensile strength should be 
maintained at a generally accepted 
satisfactory level. FDA believes that 
general controls alone would not 
provide sufficient control over the 
performance characteristics of the 
vascular graft prosthesis of 6 mm and 
greater diameter. FDA believes, 
however, that although the device is 
implanted and life-sustaining, a 
performance standard would provide 
reasonable assurance of the safety and 
effectiveness of the device and that 
there is sufficient information to 
establish a standard to provide such 
assurance.

S um m ary o f the  D a ta  S uppo rting  the  
N eed  fo r  a P erfo rm ance s ta n d a rd

The need to establish a performance 
standard for the vascular graft 
prosthesis of 6 mm and greater diameter 
is based on information from several 
sources. These sources include FDA’s 
advisory committees, a contractual 
report regarding the risks and hazards 
associated with vascular graft

prostheses as well as the effectiveness 
of the devices (Ref. 21), a recent 
symposium on vascular graft safety and 
performance sponsored jointly by FDA 
and the private sector, reports received 
through the agency’s Device Experience 
Network (DEN), and information 
submitted to the agency under Part 803 
of the regulations governing medical 
device reporting (21 CFR Part 803). FDA 
believes the data obtained from these 
sources and presented herein support 
the need for a performance standard to 
address the risks to health associated 
with the device.

FD A  A d v is o ry  C om m ittee P roceedings  
D ata

The Circulatory System Devices Panel 
and the General and Plastic Surgery 
Devices Panel recommended that the 
vascular graft prosthesis of 6 mm and 
greater diameter be classified into class 
II based principally on the advisory 
committees’ reviews of the literature on 
vascular grafts.

In the literature reviewed by FDA’s 
advisory committees, the authors cited 
the following surgical complications 
associated with implantation of vascular 
graft prostheses: thromboembolic 
complications (Refs. 1 through 6); failure 
to heal properly, including insufficient or 
excessive tissue ingrowth, resulting in 
failure to incorporate the graft in 
neointima (Refs. 2, 4, and 6) or stenosis 
(Refs. 7 and 8); material or mechanical 
failures Refs. 4, 5, and 9 through 13); 
hemolysis (Ref. 14); sarcoma (Ref. 15); 
late infection (Ref. 16); aneurysms and 
dilation of the prostheses or “false 
aneurysm” (Refs. 2 ,4 ,9 , and 19).

Reported material and mechanical 
failures include kinking (Refs. 4 and 5) 
and dilation (Refs. 2, 4, 9, and 19). Loss 
of tensile strength occurred with nylon 
materials and caused them to be 
abandoned (Refs. 5 and 10). Blood 
compatibility of vascular graft materials 
has always been a risk, because no truly 
blood-compatible artificial material has 
been discovered. Yet, thrombogenicity 
of the materials used should be reduced 
to a minimum. There is, however, no 
agreement on the most effective means 
to minimize thrombogenicity of the 
materials. For example, Guidoin and 
associates (Ref. 20) cited conflicting 
reports on the thrombogenicity of 
Dacron™used in vascular graft 
prostheses. For materials now used, it 
appears that artificial grafts of 6 mm and 
greater in diameter compare favorably 
with alternative biologic material forms 
of vascular replacement. For example, 
Szilagyi and associates (Ref. 2) reported 
later patency of 85 percent for artificial 
grafts in the aortoiliac position, while



5 6 6 Federal Register / Vol. 51, No. 3 / Monday, January 6, 1986 / Proposed Rules

endarterectomy and antogenous vein 
grafts h£d patencies of 90 percent and 80 
percent, respectively.
FD A C o n tra c t S a fe ty  and  P erform ance  
S tudy

In 1979, FDA entered into a contract 
with the Utah Biomedical Testing 
Laboratory (UBTL), Division of the 
University of Utah Research Institute, 
with the specific objectives of 
identifying, documenting, and analyzing 
important determinants of the safety 
and effectiveness of vascular graft 
prostheses (Ref. 21). A further objective 
to the study was to suggest ways and 
means to minimize or control identified 
risks associated with these devices, 
including performance requirements for 
the device parameters which were 
considered amenable to control by a 
performance standard. The specific 
vascular graft devices including in this 
study were:

(1) Fabric arterial prostheses (grafts) 
with internal diameter measuring 6 mm 
or greater, including the following types: 
(i) Dacron™ and Teflon™; (ii) knitted, 
woven, and braided; (iii) crimped and 
noncrimped; (iv) filamentous, single 
velour, and double velour; (v) straight, 
bifurcated, and branched; and (vi) with 
or without incorporated mechanical or 
biologic valves; and

(2) Expanded polytetrafluoroethylene 
(PTFE) or other polymeric or synthetic 
vascular prostheses with internal 
diameter measuring 6 mm or greater.

For the UBTL study, data and 
information on the safety and 
performance of vascular graft 
prostheses of 6 mm or greater diameter 
were collected from four sources: (1) A 
comprehensive literature review of more 
than 700 references, including scientific 
papers, books and monographs, 
technical reports, and miscellaneous 
sources, such as draft voluntary industry 
standards and personal 
communications; (2) a survey of 
manufacturers of vascular graft 
prostheses and a collection of 
manufacturers’ product data on the 
device; (3) a study and discussion with 
users of the device (i.e., surgeons); and
(4) a public review and critique of the 
study and its findings which was held 
on April 15,1980, in San Francisco, CA, 
and which was open to 200 users and 
manufacturers of the device, and to 
scientific personnel.

L ite ra tu re  s tu d y  an d  re v ie w . UBTL 
reviewed the scientific literature of 
published reports concerning the safety 
and effectiveness of vascular 
replacements. More than 1,250 such 
reports were reviewed and useful data 
were collected from approximately 730 
of these reports. The papers with

specific data or information are listed in 
the bibliography for the UBTL study 
(Ref. 21). Voluntary standards for 
vascular grafts developed by 
organizations in several countries were 
reviewed as a part of this literature 
search. A few technical reports that 
were not published in scientific journals, 
but were judged to have scientific value 
and to contain useful data, were 
included in this literature review.

M a n u fa c tu re r’s device  survey. All 
known manufacturers of vascular graft 
prostheses included within the scope of 
the UBTL study were invited to submit 
descriptions of their vascular products, 
proprietary literature, instructions for 
use, advertisements, in-house 
investigative studies, informational 
brochures, and scientific literature 
which are available to buyers or users of 
the products. The requested material 
was collected, reviewed, and analyzed, 
forming a significant source of data and 
information for the UBTL study.

S urgeon’s experience survey. To 
broaden the experience base and to 
obtain input concerning risks, 
performance, complications, and 
possible dissatisfactions with vascular 
grafts (which may not have been 
published in scientific reports), the 
principal investigator for the UBTL 
study interviewed a panel of nine active 
vascular surgeons concerning their 
experience with vascular devices. The 
interviewees included surgeons with 
significant experience related to 
vascular grafts, wide geographic 
distribution, and freedom from conflict 
of interest or bias related to specific 
types of vascular graft prostheses. The 
information produced by these 
interviews, designated as the User’s 
Study, has been used as an important 
source of data for, and has been 
analyzed and summarized in, the UBTL 
study.

P u b lic  re v ie w  an d  c ritiq u e . The 
preliminary and interim reports of the 

. UBTL study were submitted to open 
review meetings of users and 
manufacturers of vascular graft 
prostheses, and to general interest 
professionals. The reactions, responses, 
and suggestions of many reviewers were 
collected as an additional source of data 
for the study.

The four major sources of data 
described above form the base of 
information used by UBTL in its study. 
UBTL considered and evaluated all the 
data and information collected from 
these sources in making its summations, 
conclusions, and recommendations to 
FDA at the conclusion of the study. 
Documentation was supplied by 
reference to specific sources of 
information:

The report of the extensive Utah 
Biomedical Testing Laboratory study 
summarized the major risks specifically 
related to vascular graft prostheses with 

. background discussion as follows:
(1) Patency. Occlusion of the vascular 

graft represents the most common 
unsatisfactory responses that have been 
reported. The incidence of this condition 
varies from essentially zero in large, 
short aortic replacements to more than 
75 percent when the device is used as a 
venoqs'replacement. Occlusion is 
closely related to the flow rate of blood 
through the implanted vascular 
replacement, which in turn is controlled 
to a large extent by the rate of run-off of 
blood through the vascular bed distal to 
the implant. Specific risks with the 
vascular replacement device which may 
cause or predispose to occlusion include 
excessive thrombogenicity of the 
material, mechanically rough surface in 
contact with blood (causing turbulence), 
excessively thick neointima formation, 
anastomotic intimai hyperplasmia, poor 
suturability or lack of conformability of 
the device which results in constricted 
or turbulent anastomoses, elongation of 
the graft to produce kinking, excessive 
fibrosis in the wall, failure of the 
replacement device to form a healthy 
neointima, development of 
atherosclerotic plaques in the neointima, 
and deterioration of the replacement 
device.

(2) H em ostasis. Intraoperative 
bleeding may occur through the 
interstices of highly porous fabric grafts, 
particularly in heparinized patients, 
even though preclotting of the 
replacement device have been 
performed. Defects in the fabrication or 
“fabric creep” may cause holes or weak 
areas which become holes when 
subjected to arterial blood pressure. 
Excessive fraying at cut ends of fabric 
grafts may make the anastomotic suture 
lines insecure and leaky. Needle holes in 
the graft may enlarge or tear under the 
stress of pulsatile arterial pressure. 
Deterioration of the replacement device 
with loss of tensile strength may result 
in aneurysm formation or rupture. 
Incompatibility of suture material with 
graft material, resulting in thrombosis or 
hemorrhage, has been reported. Failure 
of healing at suture lines has also been a 
cause of late hemorrhage.

(3) P h y s ic a l p ro p e rtie s  o f  the  devices. 
Grafts that do not match the natural 
arteries to which they are anastamosed 
in respect to diameter, compliance, wall 
thickness, pulsatility, or elasticity may 
be predisposed to occlusive thrombosis. 
Poor suturability, lack of conformability, 
and difficulty in handling during the 
implantation procedure likewise can
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result in low patency rates. Defects in 
fabrication, holes, weak areas, and 
fabric irregularities can result in 
hemorrhage, development of aneurysm, 
rupture or deformity of the prosthesis. 
The tendency of fabrics to fray at cut 
ends, enlargement of needle holes, and 
the inability to hold sutures are 
conditions that may result in 
hemorrhage, development of fistula or 
anastomotic false aneurysms. Excessive 
roughness of the inner surface, 
wrinkling, kinking, or improper 
branching angle can produce turbulent 
blood flow which can be a factor 
leading to thrombosis, hemolysis, and 
platelet injury. In fabric grafts, excessive 
porosity may cause intraoperative or 
early postoperative hemorrhage which 
inadequate porosity may predispose to 
thrombosis and failure of the graft to 
develop a thin, healthy neointima.

(4) Durability. Risks associated with 
durability of the vascular replacement 
device can be related to absorption of 
the material, loss of tensile strength, 
fabric or material creep, stretching, or 
softness which may occur as a result of 
chemical, enzyme, osmotic, or pH 
characteristics of blood or tissue fluids 
in contact with the replacement device. 
In time such changes in the graft may 
cause the development of aneurysm, 
rupture, or thrombosis. Stiffening of the 
graft can result from excessive fibrosis 
in or around the device, caused by its 
chemical or physical nature. Also, 
stiffening can result from deposition of 
calcium salts in or on the device or from 
chemical changes in the material from 
which the device has been fabricated. 
Elongation of the graft may produce 
kinking and obstruction. Also, vascular 
replacement devices may change during 
storage—i.e., have inadequate shelf-life 
and not have the same properties at the 
time of use that they had when 
fabricated or packaged.

(5) Biocompatibility. 
Nonbiocompatibility can result in 
excessive fibrous tissue formation in or 
around the implanted device, which in 
turn can obstruct the device or obstruct 
adjacent structures such as the ureter, 
lymphatics, or veins. Excessive 
neointima formation inside the graft 
may cause it to obstruct or become stiff.
If neointima forms slowly or • 
incompletely, thrombosis or local 
infection may result. Mutagenic 
responses as a manifestation of 
bioincompatibility could result in 
development of neoplasm. Pyrogenic 
foreign material in or on the.implanted 
device may trigger a febrile reaction, or 
the prosthetic material itself may be 
pyrogenic. Because even the most 
biocompatible prosthetic materials are

foreign bodies, they are capable of 
harboring or predisposing to infection. 
Incompatibility of a vascular 
replacement device to blood can result 
in thrombus formation, production and 
release of micro- or macroemboli into 
the blood stream, damage or destruction 
of platelets or white blood cells. 
Hemolysis and disseminated 
intravascular coagulopathy have been 
reported, but rarely in association with 
implanted vascular replacement 
devices. Occasionally, allergic 
responses by the host recipient to an 
implanted graft may be observed. 
Antigenicity of some replacement 
devices may result in development of 
antibodies to the graft, as a type of 
rejection phenomenon.

(6) Compliance. Compliance is a 
performance parameter that can 
significantly influence the ease and 
accuracy with which a graft can be 
implanted and play a role in the graft’s 
ability to remain patent and functional 
after implantation. Compliance, or 
changes in diameter with changing 
intraluminal pressure when carrying 
blood flow, is sometimes called 
elasticity or pulsability. Thus, it is 
important to know the details of these 
characteristics.

(7) Porosity. Although the significance 
of porosity may have been exaggerated 
in the early scientific literature, it 
appears likely that porosity (either 
mechanical or biologic) may be an 
important parameter for fabric grafts. 
High biologic porosity (ability to accept 
rapid ingrowth of vascularized host 
tissue) has been advocated as the major 
determinant of the rapidity and 
completeness of “healing” of a vascular 
replacement device, because the quality 
is associated with healthy neointima 
formation. Porosity has been related to 
high patency rates and formation of thin 
but continuous neointima.
Vascular Graft Safety and Performance 
Update Symposium

On November 27 and 28,1984, FDA, 
the American Society for Testing and 
Materials (ASTM) Committee F-4 on 
Medical and Surgical Materials and 
Devices, and the International Center 
for Artificial Organs and 
Transplantation cosponsored the 
“ASTM Symposium on Vascular Graft 
Update: Safety and Performance.” This 
symposium, held in Williamsburg, VA, 
included 28 scientific papers and a 
summary workshop on the safety and 
performance of vascular graft 
prostheses and the development of 
standards for the device. Papers 
presented at the symposium reported on 
biologic as well as synthetic material 
vascular grafts, such as human umbilical

vein bioprosthetics and polyester graft 
prostheses.

An overview of the need for standards 
for vascular graft prostheses, including 
the historical and surgical perspectives, 
was presented by Wesolow (Ref. 24). 
Weslow listed the following 
mechanisms of failure in recovered 
vascular graft prostheses: (1) Failure of 
diagnoses; (2) error of implantation; (3) 
patient contributions to failure; (4) 
complications of healing; (5) device 
fabrication failures; and (6) superficial, 
deep, and fatal infections.

Wesolow concluded that for a 
vascular graft prosthesis to be 
considered reasonably safe and 
effective, three characteristics of the 
device are especially necessary. There 
should be (1) no deleterious effect of the 
implant upon the host, (2) no deleterious 
effect of the host upon the implant, and
(3) an adequately functioning implant. 
Wesolow concluded further that these 
conditions should pertain for a duration 
consistent with the duration of 
functional need for the device and the 
risk of implantation as related to the 
seriousness of the offending condition 
requiring the implant.

Darcon™ arterial grafts, their 
comparative structures, and the basis 
for successful use of current prostheses 
were reviewed by Sauvage et al. (Ref.
25). These authors concluded that 
optimal performance characteristics and 
designs required of Dacron™ fabric 
prostheses vary according to the 
demands of the location in which they 
are used. Veith et al. reviewed the use 
during the past several years of 
expanded polytetrafluoroethylene 
(PTFE) arterial grafts (Ref. 26). These 
authors concluded that PTFE is a 
promising vascular graft material which 
facilitates the salvage of otherwise 
doomed human limbs.

Snyder et al. reviewed the strength 
and durability characteristics of 
vascular graft prostheses currently in 
use (Ref. 27). These authors proposed 
that durability be demonstrated by 
bench testing, animal studies, and 
controlled clinical studies, and that 
strength characteristics be used to 
control production of the device. These 
authors noted that the most common 
cause of failure of large diameter grafts 
was attributable to fatigue, a condition 
that they characterized variously as 
“dilation,” “rupture,” or “false 
aneurysm” failures.

Questions concerning sterility and 
pyrogenicity in synthetic vascular grafts 
were described by Helmus. et al. The 
issues raised included sterilization 
techniques, validation methods, and the 
physical and biological effects of
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sterilization (Ref. 28). These authors 
concluded that although graft infections 
have a low frequency of occurrence, 
infections are a catastrophic risk which 
extract a high morbidity and mortality, 
and that strict sterilization process 
control is mandatory.

The “applicability” of vascular graft 
prostheses was reviewed by Mortensen; 
“applicability” was defined as meaning 
appropriate for use under specific 
conditions (Ref. 29). Mortensen 
identified the typical problems of graft 
applicability as: size, porosity, 
thrombogenicity, anastomotic intimal 
hyperplasmia, compliance, suturability, 
arterial versus venous location, 
perevascular bed, composition of graft 
materials, infection, mobility, low flow, 
and intraluminal pressure (hyper, hypo, 
or pulsatile). Mortensen concluded that 
this information is useful for those 
involved in the development of vascular 
graft safety and performance standards, 
and that any standards for the device 
should address these types of problems.

Information on the physical properties 
of PTFE vascular grafts that FDA 
believes will be of value in the 
development of a safety and 
performance standard (pr the vascular 
graft prosthesis of 6mm and greater 
diameter was presented by McClurken 
et al. (Ref. 30). These authors provided 
detailed descriptions for current test 
methods designed to measure physical 
dimensions, bulk density, porosity, 
water entry pressure, longitudinal 
tensile strength, radial (hoop) tensile 
strength, suture retention strength, burst 
strength, and percent of polymer 
powders sintered. The PTFE grafts 
evaluated by the authors appear to 
possess adequate physical properties.

Hoffman described production factors 
that the author regards as necessary to 
produce safe and effective fibrous 
polyester vascular graft prostheses (Ref. 
31). The quality assurance lists 
described by the author include visual 
inspection, usable length, “crimp 
pattern” burst strength, water porosity,. 
extractable materials, and sterility for 
polyester material-based grafts. The 
biological tests for polyester grafts 
include cytotoxicity, pyrogenicity, acute 
systemic toxicity, intracutaneous 
toxicity, implantation test, and 
hemolysis for acceptability.

According to Botzko, water porosity 
testing of vascular grafts is used by 
manufacturers as a quality control 
measurement and by users as an 
indicator of the ease of preparation and 
preclotting of the graft (RdE.'ffii). The 
author discussed the results of a round 
robin test on a series of vascular grafts 
along with the important variables in the 
test method which cause variations in

test results for similar graft materials. 
Botzko identified pretensioning of test 
specimens as the variable having the 
greatest effect on the porosity test 
results. This author identified the time 
between initiation of flow and 
measurement of flow as the second most 
significant factor. The author concluded 
that although a number of variables 
influence the results of water porosity 
testing of vascular grafts, such testing is 
an important element in the process 
used to manufacture the device.

The categories of animal species that 
have been considered for the evaluation 
of vascular grafts are the nonhuman 
primate, the dog, or none at all, 
according to Didisheim (Ref. 33). The 
rationale for not using an animal species 
at all is that all species differ from man 
and the ultimate test is the behavior of 
grafts in the human. Didisheim reviewed 
the differences and similarities between 
humans and other species and 
concluded that more than one species, 
for example, the dog and the pig, may be 
necessary to evaluate vascular grafts.

Reports Received by FDA
DEN is an FDA system for reporting 

and tracking malfunctions in medical 
devices. The system is voluntary, which 
limits the reliability of the data. FDA 
assumes that: (1) Not all device 
malfunctions are reported; (2) a listing of 
reported kinds of malfunctions probably 
does not include all of the kinds of 
malfunctions that occur; and (3) the 
frequency of reported kinds of 
malfunctions does not provide 
quantitative information and should be 
regarded only qualitatively.

FDA has reviewed recently received 
DEN reports to identify deaths, serious- 
injuries, and malfunctions that were 
associated with vascular graft 
prosthesis products. Twelve DEN 
reports were received and provided 
specific information on deaths (one 
report), infections (seven reports), 
material disruptions (two reports), 
ruptures (one report), and aneurysm 
formations (one report).

In the Federal Register of September 
14,1984 (49 FR 36348), FDA issued Part 
803 effective December 13,1984, that 
requires manufacturers and importers of 
medical devices, including diagnostic 
devices, to report to FDA whenever the 
manufacturer or importer receives or 
otherwise becomes aware of 
information that reasonably suggests 
that one of its marketed devices (1) may 
have caused or contributed to a death or 
serious injury or (2) has malfunctioned 
and that the device or any other device 
marketed by the manufacturer or 
importer would be likely to cause or 
contribute to a death or serious injury if

the malfunction were to recur. Ninety- 
five such reports on vascular graft 
prostheses have been submitted to the 
agency under Part 803. These reports 
include deaths (2 reports), malfunctions 
(21 reports), and serious injuries (72 
reports). The reports are initial reports 
submitted over a period of 9 months 
following the effective date of Part 803.

The character of both the DEN reports 
and reports submitted under Part 803 is 
consistent with the findings on the 
safety and performance of vascular 
grafts previously reported above under 
the FDA advisory committee 
proceedings and the FDA contract 
safety and performance study. The DEN 
reports as well as the reports submitted 
under Part 803 currently are being 
investigated by FDA and will be 
considered in the proceeding to 
establish a performance standard for the 
vascular graft prosthesis of 6 mm and 
greater diameter to the extent that they 
.may bear on the provisions of any such 
standard.

III. Invitation for Offers to Submit 
Existing Standards

In accordance with section 
514(c)(1)(A) of the act and § 861.20(c), 
FDA invites any interested person, 
including any Federal agency, to submit 
by March 7,1986, an existing standard 
as a proposed performance standard for 
the vascular graft prosthesis of 6 mm 
and greater diameter. Alternatively, any 
stch person may submit pertinent 
portions of an existing standard, 
including completed portions of any 
standard that is under development.

FDA is aware of two voluntary 
standards that are under development 
and that are applicable to the device: 
the Association for the Advancement of 
Medical Instrumentation (AAMI) 
“Standard for Vascular Graft Prostheses 
(Draft)” (AAMI VP-D/84) (Ref. 22), and 
the International Organization for 
Standardization (ISO) Draft Proposal 
“Standard for Synthetic Tubular 
Vascular Prostheses” (ISO/DP7198)
(Ref. 23).

The Vascular Prosthesis Committee of 
AAMI initiated the development of a 
standard on vascular graft prostheses 
with the objectives of establishing 
requirements for labeling, assuring 
uniformity of biomaterials, and defining 
performance characteristics aLtextile 
and nontextile synthetic grafts and 
vascular heterografts. The draft AAMI 
voluntary standard reflects the efforts of 
concerned physicians and clinical 
engineers, in consultation with 
manufacturers^ to achieve those levels 
of safety and effectiveness that could 
reasonably be achieved. The draft
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AAMI voluntary standard covers 
vascular graft prostheses used to 
replace segments of arteries and to 
accomplish vascular anastomoses and 
provides specific labeling, biomaterial, 
performance, packaging, and sterility 
requirements. It does not, however, 
establish minimum performance 
requirements for devices within its 
scope, nor does it cover related devices 
such as autografts. The test section of 
the draft AAMI voluntary standard 
includes detailed test methods for 
identification of biomaterials, such as 
specific gravity, fiber content, solubility, 
and physical properties; evaluation of 
finished products, such as surface 
properties, porosity, tensile strength, 
burst strength, and dimensional 
measurements; and sterility testing. It 
does not cover'the evaluation of 
biocompatibility of implant materials 
regarding the reaction of the body and 
its tissues or blood to the implant.

The Technical Committee 150 on 
Implants for Surgery, Subcommittee 2 on 
Cardiovascular Implants of the ISO, 
initiated the development of an 
international standard on synthetic 
tubular vascular prostheses with the 
objectives of establishing requirements 
for labeling, assuring uniformity of 
biomaterials, and defining performance 
of textile and nontextile synthetic 
prostheses. The draft ISO voluntary 
standard does not cover related devices, 
such as biologic material implants. Also, 
it does not specify minimum 
performance requirements for the 
finished product on the ground that 
standard performance criteria do not 
exist and vary according to patient 
needs. ISO intends the draft standard to 
aid the surgeon in choosing the type of 
prosthesis best suited for the patient and 
the surgical procedure. Although the 
draft ISO voluntary standard recognizes 
that clot formation due to material 
incompatibility with blood is a risk to 
the patient, it does not cover specific 
biocompatibility requirements.

The draft AAMI and the draft ISO 
voluntary standards contain many 
useful and worthwhile concepts, but the 
agency does not believe that either of 
these draft standards in its current form 
would be acceptable as a performance 
standard to provide reasonable 
assurance of the safety and 
effectiveness of the vascular graft 
prosthesis of 6 mm or greater diameter. 
The draft standards do not establish 
minimum, or reasonable, performance 
requirements for the device or cover 
specific biocompatibility requirements 
pertaining to the device. FDA advises, 
however, that all, or parts, of the draft 
standards may be submitted as a

proposed performance standard because 
the draft standards contain relevant 
concepts that should be considered in 
the development of a performance 
standard under section 514 of the act for 
the device.

Section 861.24 sets forth the 
conditions under which FDA may accept 
an existing standard or a standard 
under development as a proposed 
performance standard. Accordingly,
FDA advises that any such submission 
is to include the following:

1. A description of-the procedures 
used to develop the standard and a list 
of persons and organizations that 
participated in, or in the event the 
standard is under development, that are 
participating in its development, to the 
extent that such information is available 
or reasonably obtainable;

2. An identification of the specific 
portions of the existing standard, or 
standard under development, that the 
person submitting thé standard believes 
are appropriate for adoption as, or 
inclusion in, the proposed standard; and

3. A summary of the test data or other 
information, including rationales, 
necessary to support each specific 
portion of the standard identified by the 
person submitting the standard. More 
detailed information may be requested 
concerning certain portions of the 
standard if FDA determines that the 
summary is inadequate.

In accordance with section 514(d)(2) 
of the act, if an existing standard or one 
that is under development is submitted 
to FDA in response to this notice and 
FDA does not accept the standard, the 
agency will publish a notice of that fact 
together with the reasons therefor. In 
accordance with § 861.24(b), if an 
existing standard or one that is under 
development is submitted to FDA in 
response to this notice and FDA accepts 
the standard, or accepts the standard 
with modification, as a proposed 
standard, the agency will publish a 
notice of that fact. FDA advises that in 
the latter event, it may publish the 
notice as a notice of proposed 
rulemaking to establish a performance 
standard under section 514(g) of the act 
and § 861.20(e)(1). FDA expects to make 
such determination and publish the 
notice of its decision within 180 days 
after the close of the comment period on 
this notice.

IV. Invitation for Offers to Develop 
Proposed Standards

In accordance with section 
514(c)(1)(B) of the act and §§ 861.20(c) 
and 861.22, FDA invites any interested 
person, including any Federal agency, to 
offer by March 7,1986, to develop a 
performance standard for the vascular

graft prosthesis of 6 mm and greater 
diameter, as described in this notice, to 
control the risks associated with the 
device.

Section 514(c)(3) of the act sets out 
certain criteria applicable to any 
offerors. Section 514(e)(3) of the act 
provides that if an offer is accepted, 
FDA may, upon application which may 
be made before the acceptance of the 
offer, agree to contribute to the offeror’s 
cost in developing a proposed standard 
if FDA determines that such 
contribution is likely to result in a more 
satisfactory standard than would be 
developed without such contribution. 
Therefore, in accordance with section 
514 (c)(3) and (e) of the act and § 861.26, 
FDA advises that any offer to develop a 
proposed performance standard is to 
include: „

1. Information on the offeror’s 
expertise and experience that qualifies 
the offeror to develop the standard.

2. Sufficient information on the 
offeror’s financial stability to establish 
its capability to conduct adequate 
standards development either with or 
without contribution by FDA to the 
offeror’s costs. Any request for 
contribution by FDA to the offeror’s cost 
of developing the standard shall include:

(i) A list of the items of expense for 
which contribution is sought and the 
amount requested for each item;

(ii) A justification of each item of 
expense, including an explanation of 
how the contribution is likely to ensure 
development of a more satisfactory 
standard;

(iii) A statement that the offeror will 
employ an adequate accounting system 
(one in accordance with generally 
accepted accounting principles) to 
record the costs and expenditures 
allocable to development of the 
standard; and

(iv) A statement requesting an 
advance payment of funds, if necessary 
to enable the offeror to meet operating 
expenses during the development 
period.

3. Information relating to any potential 
conflicts of interest on the part of the 
offeror, its directors or officers, or any 
employees or consultants who may 
participate in the development of the 
standard, including any financial 
interest in the particular device or in the 
device industry generally, current 
industrial or commercial affiliates of the 
offeror, current sources of financial 
support for research, and all business 
entities in which the offeror has a 
financial interest that may be relevant 
to the offeror’s qualifications to develop 
a standard for the particular device.



570 Federal Register / Vol. 51, No. 3 / Monday, January 6, 1986 / Proposed Rules

4. Information regarding the offeror’s 
compliance with Federal, State, and 
local environmental regulations.

5. A detailed description of the 
procedures the offeror intends to utilize 
in developing the standard,

6. A description of how the offeror 
intends to provide interested persons 
adequate and reasonable notice of their 
right and opportunity to participate in 
the development of the standard.

7. A description of the method 
whereby interested persons who 
respond to the notice may participate, 
either in person or through 
correspondence, in the development of 
the standard.

8. A statement describing the facilities 
or equipment the offeror intends to 
utilize in developing the standard, and 
how the offeror intends to gain access to 
them.

9. An estimate of the time required to 
develop the standard, including a 
detailed schedule for each phase of the 
procedure.

10. A description of the method the 
offeror intends to use or has used to 
acquire test data or other information 
needed to support the standard.

11. A description of the method the 
offeror intends to use to maintain 
records of the development of the 
standard and other relevant matters and 
to make such records available for 
disclosure during development, and a 
schedule for meeting the periodic 
reporting requirements of § 861.30(b).

FDA advises that under section 514(c)
(3) of the act and § 861.26(b), 
information included in an offer to 
develop a proposed standard is to be 
made available to the public only if the 
offer is accepted (except for information 
exempt from disclosure urider 21 CFR 
20.61), or if disclosure is required under 
21 CFR Part 20.

Time Period To Develop a Standard
FDA estimates the time period to 

develop a proposed standard and 
rationale for the vascular graft 
prosthesis of 6 mm and greater diameter 
will be 2 years. This time span will 
enable the collection of existing 
information to consider in the 
development of the standard and will 
enable some public comment to occur on 
the drafts of the standard. The time 
period may be extended by the 
Commissioner for good cause shown.
Acceptance by FDA

As required by section 514(e) (1) of the 
act and § 861.28(a), in determining 
whether to accept an offer to develop a 
performance standard, FDA will 
evaluate the qualifications of the offeror 
on the basis of the offeror’s expertise,

experience, financial stability, and 
potential conflicts of interest. In 
choosing among competing offerors, the 
offeror without any financial interest in 
the particular device for which a 
proposed standard is sought or in the 
device industry generally will be 
preferred, all other things being equal. 
More than one offer, however, may be 
accepted.

As required by section 514(e)(2) of the 
act and § 861.28(c), FDA will publish in 
the Federal Register the name and 
address of each person whose offer to 
develop a standard is accepted and a 
summary of the terms of the accepted 
offer, including a statement of the extent 
to which FDA will contribute, if at all, to 
the cost of developing the proposed 
standard. As required by section 514(e)
(5) of the act and § 861.28(d), if FDA 
does not accept an offer, the agency will 
publish in the Federal Register a notice 
of that fact and the reasons for its 
decision.

V. Future Actions
Following expiration of the 60-day 

time period provided by this notice for 
interested persons to submit an existing 
standard or to offer to develop a 
proposed standard, FDA will:

1. Authorize a Federal agency to 
develop a proposed performance 
standard if FDA determines that a 
performance standard can be developed 
by a Federal agency, based on the 
personnel, expertise, and resources of 
the agency; or

2. Accept an existing standard as a 
proposed performance standard or as a 
basis upon which a proposed 
performance standard may be 
developed provided FDA determines 
that such standard is based upon 
scientific data and information and has 
been subjected to adequate scientific 
consideration. An existing standard may 
be one that is submitted in response to 
the invitation for standards or it may be 
a standard that has been issued or 
adopted (or is being developed) by any 
Federal agency or any other qualified 
entity; or

3. Accept one or more offers to 
develop a proposed standard; or

4. Proceed to develop a proposed 
standard; or

5. Take other appropriate action to 
facilitate development of a performance 
standard for the device.

The agency has determined under 21 
CFR 25.24(e)(3) (April 26,1985; 50 FR 
16636) that this action is of a type that 
does not individually or cumulatively 
have a significant effect on the human 
environment. Therefore, neither an 
environmental assessment nor an

environmental impact statement is . 
required.

In any notice of proposed rulemaking 
that includes a proposed performance 
standard for the vascular graft 
prosthesis of 6 mm and greater diameter, 
FDA will announce its initial 
determination whether the proposed 
rule is a major rule under Executive 
Order 12291 and will consider the 
requirements of the Regulatory 
Flexibility Act (5 U.S.C. 601-612). Until 
the provisions of any proposed standard 
are known, FDA cannot determine the 
economic consequences of the 
promulgation of such standard.
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Interested persons may, on or before 
March 7,1986, submit to the Dockets 
Management Branch (address above) an 
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a standard for the vascular graft 
prosthesis of 6 mm and greater diameter. 
Two copies of any standards or offers 
are to be submitted. Submissions are to 
be identified with the docket number 
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a.m. and 4 p.m., Monday through Friday.

Dated: December 23,1985.
Joseph P. H ile,
Acting Commissioner of Food and Drugs.
(FR Doc. 86-111 Filed 1-3-86; 8:45 am)
BILLING CODE 4160-01-M
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DEPARTMENT OF ENERGY

Grants Availability, Procurement and 
Assistance Management Directorate; 
District Heating and Cooling System

AGENCY: Department of Energy.
ACTION: Notice of solicitation Number 
DE-PS01-86CE26546.

s u m m a r y : DOE announces that it is 
soliciting grant applications for the 
purpose of assessing the potential for 
using District Heating and Cooling 
(DHC) systems in communities where 
such systems could substantially 
increase the efficiency of energy 
delivery and/or substitute abundant and 
renewable resources for the use of 
scarce premium fuels while enhancing 
the economic, viability of the community. 
Where DHC systems can be cost- 
effectively applied, the DOE recognizes 
their contribution to the national 
strategy of promoting a balanced and 
mixed energy resource that decreases 
reliance on imported fuels.
Eligibility

Any public or private entity may 
respond to this solicitation though no fee 
or profit will be allowed to the 
applicant. Where the applicant is not an

agent of a general unit of local 
government, the application must 
include a letter from the chief executive 
of a unit of general local government 
indicating that: (a) The applicant’s 
proposed activities under the Notice are 
for the purpose of assisting the 
governmental unit to plan, develop, or 
administer its energy supply and 
conservation program(s) and/or its 
community development program(s); (b) 
the unit of general local government will 
provide representation to, and fully 
participate in, the local DHC 
Assessment Work Group; and (c) the 
unit of general local government is 
committed to implementing DHC 
project(s) in the community should the 
assessment process produce feasible 
results. Local government commitment 
to this effort is critical because DHC 
systems are an instrument in community 
infra-structure just as are sewer and 
water systems, etc.
Project Scope

The purpose'of this solicitation is to 
advance the DHC concept. Each 
application will: identify and 
characterize potential DHC service 
areas, heat supply options, and 
distribution networks; specify potential 
DHC projects and assess their technical,

economic, market, and institutional and 
financial feasibility; develop community 
consensus on whether to proceed with 
such projects; and develop plans of 
action for those DHC projects on which 
consensus has been achieved. This 
assessment work is considered to be the 
first phase of a three-phase process 
leading to the construction and 
operation of a DHC system. Phase II, 
preliminary design and financing, and 
Phase III, final design and construction 
are n o t part of this solicitation.

Multiple awards for assessment 
projects are expected to be made under 
the 1986 program. Currently, up to 
$500,000 has been programmed for these 
awards.

Solicitations will be issued in January 
of 1986. Written requests should be sent 
to: U.S. Department of Energy, Office of 
Procurement Operations, Forrestal 
Building, Room 1J-005,1000 
Independence Ave., SW., Washington, 
DC 20585, Attn: Document Control 
Specialist, MA-451.1.

P o in t o f con tac t: Pat Wyatt, telephone 
number (202) 252-1236. Issued in 
Washington, DC on December 30,1985. 
D avid G. N ew m an,
Director, Office of Procurement Operations. 
[FR Doc. 86-191 Filed 1-3-86; 8:45 am)
BILLING CODE 6450-01-M
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in today’s L ist o f Public 
Laws.
Last List December 31, 1985
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CFR CHECKLIST

This checklist, prepared by the Office of the Federal Register, is 
published weekly. It is arranged in the order of CFR titles, prices, and 
revision dates.
An asterisk (*) precedes each entry that has been issued since last 
week and which is now available for sale at the Government Printing 
Office.

Title Price

16 P a rts :
0 -  149...............................................................  9.00
150-999.......................................................................... 10.00
1000-End......................................................................... 13.00

17 P a rts :
1 - 239..............................................................................  20.00
240-End.......................  14.00

New units issued during the week are announced on the back cover of 
the daily F e d e ra l R e g is te r  as they become available.
A checklist of current CFR volumes comprising a complete CFR set, 
also appears in the latest issue of the LSA (List of CFR Sections 
Affected), which is<evised monthly.
The annual rate for subscription to ail revised volumes is $595.00 
domestic, $148.75 additional fo r foreign mailing.
Order from Superintendent o f Documents, Government Printing Office, 
Washington, D.C. 20402. Charge orders (VISA, MasterCard, or GPO 
Deposit Account) may be telephoned to the GPO order desk at (2 0 2 ) 
7 8 3 -3 2 3 8  from 8:00 a.m. to 4:00 p.m. eastern time, Monday—Friday 
(except holidays).
Title Price Revision Date

1, 2 (2 Reserved) $5.50 Apr. 1, 1985
3 (1984 Compilation and Parts 100 and 101) 7.50 Jan. 1, 1985
4 12.00 Jan. 1, 1985

5 P arts :
1-1199............................ :..... ....... 18.00 Od. V. 1985
1200-End, 6 (6 Reserved)..... ....... 7.50 Jan. 1, 1985

7 Parts :
0 -45 ....................................... ....... 14.00 Jan. 1, 1985
46-51..................................... ....... 13.00 Jan. 1, 1985
5 2 ............................... ........... ....... 14.00 Jan. 1, 1985
53-209.............................. .. ....... 14.00 Jan. 1, 1985
210-299................................ ....... 13.00 Jan. 1, 1985
300-399................................ ....... 8.00 Jan. 1, 1985
400-699................................ ....... 12.00 Jan. 1, 1985
700-899................................ ....... 14.00 Jan. 1. 1985
900-999................................ ....... 14.00 Jan. 1, 1985
1000-1059............................ ....... 12.00 Jan. 1, 1985
1060-1119............................ ....... 9.50 Jan. 1, 1985
1120-1199............................ ....... 8.00 Jan. L  1985
1200-1499............................ ....... 13.00 Jan. 1, 1985
1500-1899............................ ....... 7.50 Jan. 1, 1985
1900-1944............................ ....... 12.00 Jan. 1, 1985
1945-End................... ............ ....... 13.00 Jan. 1, 1985
8 7.50 Jan. 1, 1985
9 P a rts :
1-199..................................... ....... 13.00 Jan. 1# 1985
200-End.................................. ....... 9.50 Jan. 1, 1985

10 P arts :
0-199.............................. . .......  17.00 Jan. 1, 1985
200-399................................. .......  9.50 Jan. 1, 1985
400-499................................ ....... 12.00 Jan. 1, 1985
500-End................... .............. ....... 14.00 Jan. 1, 1985
11 7.50 Jan. 1, 1985

12 Parts:
1-199..................................... ....... 8.00 Jan. 1, 1985
200-299................................. .. .. 14.00 Jan. 1, 1985
300-499................................ ....... 9.50 Jan. 1, 1985
500-End.................................. ....... 14.00 Jan. 1, 1985
13 13.00 Jan. 1, 1985

14 Parts:
1-59....................................... ....... 16.00 Jan. 1, 1985
60-139................................... .......  13.00 Jan. 1, 1985
140-199................................. .......  7.50 Jan. 1, 1985
200-1199.............................. .......  15.00 Jan. 1, 1985
1200-End............................... .......  8.00 Jan. 1, 1985

15 Parts:
0-299..................................... ....... 6.50 Jan. 1, 1985
300-399................................. .......  13.00 Jan. 1, 1985
400-End.................................. ....... 12.00 Jan. 1, 1985

18 Parts:
1-149.................
150-399.............
400-End..............
19
20 Parts:
1-399.................
400-499.............
500-End..............
21 Parts:
1- 99.....
100-169.............
170-199............
200-299.............
300-499.............
500-599.............
600-799.............
800-1299...........
1300-End............
22
23
24 Parts:
0 - 199........... ................. .................
200-499.............
500-699.............
700-1699...........
1700-End............
25
26 Parts:
§§ 1.0-1.169.....
§§ 1.170-1.300.. 
§§ 1.301-1.400.. 
§§ 1.401-1.500.. 
§§ 1.501-1.640.. 
§§ 1.641-1.850.. 
§§ 1.851-1.1200 
§§ 1.1201-End....
2- 29.....
30-39..... ...........
40-299...............
300-499.............
500-599.............
600-End..............
27 Parts:
1- 199...............
200-End..............
28
29 Parts:
0-99...................
100-499.............
500-899.............
900-1899...........
1900-1910.........
1911-1919.........
1920-End............
30 Parts:
0-199.................
200-699.............
700-End..............
31 Parts:
0-199.................
200-End..............

12.00
19.00
7.00

21.00

8.00 
16.00 
18.00

9.00
11.00
13.00 
4.25

20.00 
16.00
6.50 

10.00
5.50 

21.00 
14.00

11.00
19.00 
6.50

13.00 
9.00

18.00

21.00
12.00
7.50

15.00
12.00 
11.00 
22.00 
22.00
15.00
9.50

18.00 
11.00
8.00
4.75

18.00
13.00
16.00

11.0Q
5.00

19.00
7.00

21.00
5.50 

20.00

16.00
6.00

13.00

8.50
11.00

i i i

Revision Date

Jon. 1, 1985 
Jon. \ .  1985 
Jon. 1, 1985

Apr. 1, 1985 
Apr. 1, 1985

Apr. 1, 1985 
Apr. 1, 1985 
Apr. 1, 1985 
Apr. 1, 1985

Apr. 1, 1985 
Apr. 1, 1985 
Apr. 1, 1985

Apr. 1, 1985 
■Apr. 1, 1985 
Apr. 1, 1985 
Apr. T, 1985 
Apr. 1, 1985 
Apr. 1. 1985 
Apr. 1, 1985 
Apr. 1, 1985 
Apr. 1, 1985 
Apr. 1, 1985 
Apr. 1, 1985

Apr. 1, 1985 
Apr. 1. 1985 
Apr. 1, 1985 
Apr. 1, 1985 
Apr. 1. 1985 
Apr. T, 1985

Apr. 1, 1985 
Apr. 1, 1985 
Apr. 1, 1985 
Apr. 1, 1985

2 Apr. >, 1984 
Apr. 1, 1985 
Apr. 1, 1985 
Apr. 1, 1985 
Apr. 1, 1985 
Apr. 1, 1985 
Apr. 1, 1985 
Apr. 1, 1985

1 Apr. 1, 1980 
Apr. 1, 1985

Apr. 1, 1985 
Apr. 1, 1985 
July 1, 1985

July 1, 1985 
July 1, 1985 
July 1, 1985 
July 1, 1985 
July 1, 1985

3 July 1, 1984 
July 1, 1985

July 1, 1985 
July 1, 1985 
July 1, 1985

July 1, 1985 
July 1, 1985



IV Federal Register / Vol. 51, No. 3 / Monday, January 6, 1986 / Reader Aids

Title
32 Parts:
1-39, Vol. L ............... ....  ........ 15 .00
1-39, Vol. II...............................................     19.00
1-39, Vol. Ill...........................................................  iß .00
1-Ï89...................................... ..............................  13 00
190-399.....................................................   ,6.00
400-629................................................      15.00
630-699................................ ?............................... 12.00
700-799.......................................................   15.00
800-999 ................................................................. 7.50
1000-End................................................................ 5 50

33 Parts:
!-199..................................   20.00
200-End.................................................................. 1400
34 Parts:
1-299.....        15.00
300-399...................................................................  8.50

Price Revision Date

4 July 1, 1984 
4 July 1. 1984 
4 July 1, 1984 

July 1, 1985 
July 1, 1985 
July 1, 1985 

3 July 1. 1984 
July 1, 1985 
July 1. 1985 
July 1, 1985

July 1, 1985 
July 1, 1985

July 1, 1985 
July 1, 1985

w u-tna.................................
35
36 Parts:

7.00
July 1, 1985 
July 1, 1985

1-199............................... liilv 1 10JK
200-End............................. lulu 1 10ft*;
37
38 Parts:

9.00 July 1, 1985

0-17.............................
18-End............................
39
40 Parts:

9.50 July 1, 1985

1-51.............................
52....................................
53-80........ ...................
81-99.............................
100-149.........................
150-189............................
190-399........................
400-424..........................
425-699.......................
700-End.................................
41 Chapters:
1, 1-1 to 1-10.............................
1, 1-11 to Appendix, 2 (2 Reserved)............
3-6.................................

...........  13.00 5 July 1, 1984

7 ......................
8 ................................
9 ..........................
10-17..........................
18, Vol. 1, Ports 1-5.........................
18, Vol. II, Ports 6-19...................

5 July 1, 1984
5 lulu 1 lQfM

18, Vol. Ill, Ports 20-52................
19-100........................

6 July 1, 1984

1-100.............................
101............................
102-200....................
201-End...............................
42 Parts:
1-60..................................
61-399....................... Oct. 1, 1985
400-End.............................
43 Parts:
1-999......................................... Oct. 1. 1985

Title

1000-3999..............................................................   18.00
4000-End......................................................................... 8.50
44

45 P arts :
1-199....................................................................    9.50
200-499..............     7.00
500-1199...............................................    13.00
1200-End.....;.......................................          9.50
46 P arts :
1-40........ ..........:.......
41 -69..............................................................................  10.00
70-89..............................................................................  5.50
90-139............................................................................... 9.00
140-155....................................................    8.50
156-165.............................. ............... .......................... 10.00
166-199.......    9.00
200-499........          13.00
500-End...............................................................    7.50
47 P arts :

„  0 -19 ................................................... ................ .
20-69..............................................................................  14.00
70-79..............................................................................  13.00
80-End....................  14.00
48 C h a p te rs :
1 (Parts 1-51).............................................................  13.00
1 (Parts 52-99)...................................    13.00
2 .............................................
3-4............................................
7-14 ................................:.....................................
15-End....................................... ...................................... 12.OO

49 P arts :
1-99................. ......... ......... .................................
100-177.........................      14.00
178-199.............        13.00
200-399...............      13.00
400-999..........................................................................  13.00
1000-1199................................................................  1300
1200-1299...............................   13.OO
1300-End......................................    2.25

50 P arts :
1-199............      9.50
200-End........................................................................... 14.00

CFR Index and Findings Aids............................................. 18.00

Complete 1986 CFR set.....................................................595.00

Microfiche CFR Edition.-
Complete set (one-time mailing)................................... 155.00
Complete set (one-time mailing)................................... 125.00
Subscription (mailed as issued)......................................185.00
Individual copies.................................................

1 No amendments to this volume were promulgcted during the period Apr. 1, 1980 to March 
31, 1985. The CFR volume issued as of Apr. 1, 1980,'should be retained.

2 No amendments to this volume were promulgated during the period Apr. 1, 1984 to Morch 
31, 1985. The CFR volume issued as of Apr. 1, 1984, should be retained.

3 No amendments to this volume were promulgated during the period July 1, 1984 to June 
30, 1985. The CFR volume issued as of July 1, 1984, should be retained.

4 The July 1, 1985 edition of 32 CFR Parts 1-189 contains a note only for Parts 1-39 
inclusive. For the full text of the Defense Acquisition Regulations in Parts 1-39, consult the 
three CFR volumes issued as of July 1, 1984, containing those parts.

6 The July 1, 1985 edition of 41 CFR Chapters 1-100 contains a note only for Chapters 1 to 
49 inclusive. For the full text of procurement regulations in Chapters 1 to 49, consult the eleven 
CFR volumes issued as of July 1, 1984 containing those chapters.

Price Revision Date
Oct. 1, 1985
Oct. 1, 1985

13.00 Oct. 1. 1984

Oct. 1. 1984
Oct. 1, 1985
Oct. 1, 1984
Oct. 1, 1984

Oct. 1, 1984
.. 10.00 Oct. 1, 1985
.. 5.50 Oct. 1, 1985
.. 9.00 Oct. 1, 1985
.. 8.50 Oct. 1, 1985
.. 10.00 Oct. 1. 1985
.. 9.00 Oct. 1, 1985
.. 13.00 Oct. 1, 1984
.. 7.50 Dec. 31, 1984

.. 13.00 Oct. 1, 1984

.. 14.00 Oct. 1. 1984

.. 13.00 Oct. 1, 1984

.. 14.00 Oct. 1, 1984

.. 13.00 Oct. 1, 1984
. 13.00 Oct. 1, 1984
. 13.00 Oct. 1. 1984
. 12.00 Oct. 1. 1984
. 14.00 Oct. 1, 1984
. 12.00 Oct. 1, 1984

. 7.00 Oct. 1, 1985

. 14.00 Nov. 1, 1^84

. 13.00 Nov. 1, 1984

. 13.00 Oct. 1, 1985

. 13.00 Oct. 1, 1984

. 13.00 Oct. 1, 1984

. 13.00 Oct. 1, 1984

. 2.25 Oct. 1, 1985

. 9.50 Oct. 1, 1984

. 14.00 Oct. 1, 1984

. 18.00 Jon. 1, 1985

. 595.00 1986

155.00 1983
125.00 1984
185.00 1986

3.75 1986
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Public Papers 
of the
Presidents 
of the
United States
Annual volumes containing the public messages 
and statements, news conferences, and other 
selected papers released by the White House.

Volumes for the following years are available:

Herbert Hoover
1929...................
1930.............................  $19.00
1931.................. .........  $20.00
1932-33............ .......... $24.00
Proclamations & Executive
Orders-March 4, 1929 to
March 4,1933 
2 Volume set.. ..........  $32.00

Harry Truman
1945 ................. Out of print
1946 ................. Out of print
1947...................
1948................... Out of print
1949...................
1950......... :........
1951...................
1952-53.............

Dwight D. Eisenhower
1953 ................. Out of print
1954...................
1955...................
1956................... ...... . $23.00
1957.................. Out of print
1958................... Out of print
1959................... Out of print
1960-61 ........... Out of print

John Kennedy
1961 ................. Out of print
1962 ................. Out of print
1963................... Out of print

Lyndon B. Johnson
1963-64
(Book I ) ............. ........  $21.00
1983-64 
(Book II) ....... Out of print
1965
(Book I) ......... Out of print
1965
(Book II ) ........... ........  $18.00
1966
(Book I) ......... Out of print
1966
(Book II ) ........... ........  $20.00
1967
(Book I ) ............. ........  $19.00
1967
(Book II) ........ Out of print
1968-69
(Book I)...........

1966-69 
(Book II ) .... .............  $19.00
Richard Nixon
1969............
1970 ...........
1971 .......
1972........ .
1973 .......... .
1974.....

Gerald R. Ford
1974............
1975
(Book I ) ......
1975
(Book I I ) .....
1976-77 !
(Book I ) ...... .
1976-77 
(Book I I ) .....
1976-77 
(Book III)....

Jimmy Carter
1977
(Book I ) ....... .......... . $23.00
1977
(Book II ) ..... ............  $22.00
1978
(Book I ) ....... ............  $24.00
1978
(Book I I ) ..... ............  $25.00
1Q7Q
(Book 1}....... ............  $24.00
1979
(Book II) ..................  $24.00
1980-81 
(Book I ) ...................  $21.00
1980-81 
(Book II) .....
1980-81 
(Book III).... ............  $24.00

Ronald Reagan
1981............
1982
(Book I) ....... ... Out of print
1982
(Book I I ) ..... ............ $25.00
1983
(Book I)....... ...........  $31.00

Published by the Office of the Federal Register, National 
Archives and Records Administration

Order from Superintendent of Documents, U.S.
Gov jrnment Printing Office, Washingtoji, D.C. 20402
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